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REPORT OF THE COMMITTEE OF CENSORS TO THE 
LAW ASSOCIATION OF PHILADELPHIA. 


In re 
ConTINGENT F'cz AccmeEentT LITIGATION. 


Intropuctory Nore. 
The editor has received from the Chairman of the Committee 
the following information as to the action of the Law Association 
of Philadelphia on this report: 


‘*At the special meeting of the Law Association held on Oc- | 
tober 16th, there were about 600 members of the Association present. 4 
The first five rules [see Report, p. 60] recommended by the Com-% 
mittee were adopted by the Association with the following changes: 

To the recommendation of the first two rules was added @ 
resolution to the effect that it was the sense of the meeting that 
the resolution should include the branches of the law other than 
accident litigation. 4 

Rule No. 4 was amended by changing ‘six’ years to ‘three 
years, and by substituting the word ‘agreement’ for the words 
‘power of attorney’ in the last paragraph. 


The sixth rule relative to expert medical testimony was ne 
approved by the Association, and the Association rejected 
motion to have a Committee appointed to draft the proposed Con 
pensation laws. 

The Association referred to the Committee on Legislation 
drafting of an Act of Assembly to prohibit solicitation.’’ 
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REPORT OF COMMITTEE OF CENSORS. 


In RE: CONTINGENT FEE ACCIDENT LITI- 
GATION. 


The following resolution, passed by the Association at 
its March meeting, was referred by the Board of Governors 
to the Committee of Censors:— 


“Wuereas the practice of the solicitation of con- 
tingent fee accident cases has of late grown and ex- 
tended to such large proportions as to create numerous 
social and economic ills in our community, and has 
further cluttered our courts with insincere suits, tend- 

; ing seriously to lower the standards of integrity and 
' ethics which have been the tradition of the Philadelphia 
: Bar. 

“Now Therefore be it Resolved that a special com- 
mittee be appointed by the Chancellor of the Law 
Association of Philadelphia, which shall have for its 
purpose the conducting of as thorough an investigation 

) as within its means lies, regarding such practice and 

: to report the results of such investigation to the Asso- 
ciation at its regular monthly meeting in June, 1928, 
together with such legislation and court rules, as, in 
its opinion, will tend to alleviate, or, if possible, 
eliminate, such practice.” 


The Committee interpreted the resolution as indicating 
the desire of the Association that the Committee obtain 
reliable and first-hand information as to the practice of 
procuring and conducting this class of litigation, and, based 
on such information, report as to the abuses peculiar thereto, 
the causes of such abuses, and the methods recommended 
for curing them. 
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THE PROCEDURE OF THE COMMITTEE. 


The Committee prepared and had printed blank cards 
providing for data as to the name and address of claimant, 
name of attorney, name of physician, date of accident, 
amount and date of payment and other facts. These blanks 
were sent to the prominent utilities and insurance com- 
panies with the request that they be promptly filled out and 
returned, covering payments to attorneys in personal injury 
cases since January I, 1926. 

5209 such cards have thus been filled out and returned. 
As they came in they were fil.d alphabetically under 
claimants’ attorneys. From the claims settled with each 
attorney the Committee chose a number of representative 
cases, and requested the several attorneys to co-operate with 
Messrs. Wiegner, Rockey & Co., the certified public account- 
ants employed by the Committee, in preparing reports to the 
Committee showing in detail, from the attorney’s books, the 
disposition of the money shown by the cards to have been 
received from defendant in each of these cases. 

This procedure was followed in the case of every Phila- 
delphia attorney whose name appeared on six or more 
of the cards returned or whom an analysis of the 1927 
Trial Lists showed to have been retained by plaintiffs in 
a considerable number of personal injury cases. 

The accountants’ reports cover 537 cases handled by 85 
attorneys, involving recent collections through settlement 
and judgments aggregating $709,759.80. 

Investigators, employed by the Committee, were in- 
structed to interview the several plaintiffs in these 537 
cases, and report to the Committee as to 


(1) the manner in which the attorney had acquired 
the case; " 

(2) whether the client had known of and approved 
the disbursements for expenses, and received the net 
amount indicated by the attorney’s books; 

(3) whether there were any circumstances in con- 
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nection with the case which warranted further in- 
vestigation. 


In each case the investigator was given a personal letter 
to the claimant signed by the Chairman of the Committee, 
requesting assistance in the present investigation and con- 
cluding as follows:— 


“The fact that you are asked to assist by giving the 
facts in connection with your case is, of itself, no 
reflection on your attorney.” 


The Committee was fortunate in securing the services, 
as Assistant to the Chairman, of Richardson Dilworth, 
Esq., a member of the younger bar of discretion as well as 
ability, whose assistance in the present investigation has 
been invaluable. 

A questionnaire was addressed to all the lawyers having 
any considerable personal injury litigation for the plaintiff, 
a copy of which is annexed (Ex. A). All the attorneys 
to whom this questionnaire was sent have answered it, 
although not with equal candor. 

The Committee also prepared and sent a questionnaire 
to the several insurance companies (Fx. B), all of whom 
filled out the answers. 

The Committee held 32 formal hearings at which testi- 
mony was taken, the witnesses including nine of the best 
known attorneys engaged in accident litigation for plain- 
tiffs, and a number for defendants, representives of 
public utilities and accident insurance companies, plaintiffs 
and witnesses in Court cases, parties to such suits, and 
other persons having special information on the subject. 

A visit was made to the attorneys conducting a similar 
investigation in New York City, and the methods there 
used were ascertained. The records of similar proceedings 
in Milwaukee were also obtained and examined. 

Helpful communications were received from Chief 
Justice von Moschzisker, and from Judge Martin, copies 
of which (Ex. C and D) are annexed. 
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THE DISTRIBUTION OF ACCIDENT CASES. 


An analysis of 5209 claims actually paid in personal 
injury cases to Philadelphia attorneys, from the cards re- 
turned to the Committee by the Insurance Companies and 
principal utilities, shows the following distribution:— 

Over $5000- $1000- = ¥ $100- $50- $0- 
$10,000 10,000 5000 500 200 100 50 Total 
Ten largest acci- 
dent offices ...21 39 146 125 370 283 124 207 1315 


60 next largest.. 0 14 183 200 510 503 373 446 2229 
All others ...... 3 11 131 120 309 286 254 551 1665 


24 6+ 460 445 1189 1072 751 1204 5209 








From this tabulation it would appear that ten offices 
handle about 75% of the large cases (over $5,000). The 
actual proportion of all cases is greater than this. The 
City and the P. R. T. were asked to report but two and 
four cases respectively for each office, including the largest 
recoveries available. While these covered practically all 
the large recoveries by the small offices, many large cases 
handled by the large offices were thus omitted. 

The large offices apparently do not desire to secure cases 
involving less than $200, but handle them only to oblige 
clients and as a lead to more profitable business. 
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5 
THE SOLICITATION OF ACCIDENT CASES. 


The direct solicitation of personal injury cases has been 
very prevalent in Philadelphia among the attorneys special- 
izing in that branch of litigation. The present investigation 
has materially curbed such solicitation, whether permanently, 
as some of the attorneys testified, or merely temporarily, 
as the Committee is otherwise advised, remains to be seen. 

It has been the universal practice of accident attorneys 
in Philadelphia to obtain powers of attorney to represent 
such claimants, either by direct solicitation on the part of 
Runners employed for that purpose, or by holding out in- 
ducements to persons having special contact with accidents 
(known as Lead Men) by which such persons are made to 
understand, directly or indirectly, that, if they are influential 
in securing the case, they will, if the attorney earns a fee 
thereby, be tangibly compensated. Such compensation, 
usually in cash, is analogous to a broker’s commission. 

Both methods are extensively used in combination, the 
receipt of a message from the Lead Man requiring, to make 
it effective, an instant visit from the lawyer’s Runner to 
secure the signature of a power of attorney. 

The first method,—direct solicitation by Runners,—has 
been recently discontinued by some attorneys, and the second 
method,—compensation to Lead Men,—has been consider- 
ably mitigated. 

This system is the direct result of competition. While 
most of the participants deplore it, and would welcome its 
abolition, it is apparent that this cannot be accomplished 
except by universal agreement or by some effective means of 
compelling universal acquiescence. If any accident attorney 
were now to discontinue all solicitation, indirect as well 
as direct, and really made it generally understood that no 
such tangible compensation would thenceforth be forth- 
coming from him, while at the same time his competitors 
continued the present system, his business would be very 
seriously affected. 

The situation is similar to that in connection with rail- 
road rebates prior to 1903, when it was the universal 
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practice of the railroads to give rebates in order to secure 
traffic. The law in terms prohibited rebates, but had never 
been really enforced. While the railroads deplored the 
system, each realized that were it to discontinue the practice, 
its business would at once go to its less conscientious com- 
petitors. In 1903 the public awoke to the seriousness of 
the evil, the law was strengthened and vigorously enforced, 
and the practice ceased, to the benefit of the public, and to 
the satisfaction of the railroads. 


Dr1reEcT SOLICITATION. 


The two classes of persons engaged primarily in the direct 
solicitation of accident cases are Runners and Independent 
Adjusters. 

Runners. 


A Runner is a person employed to solicit and procure, 
from injured persons, powers of attorney authorizing the 
lawyer to settle for or to litigate their claims. While 
the term is sometimes applied to solicitors of other types 
of cases—criminal, land damage, bankruptcy, etc.—it is 
primarily applied to those soliciting accident cases. 

The Runners whose activities have come under the 
observation of the Committee have not been desirable 
citizens. The work which they are required to do is not 
such as would attract the better type. While there may, 
of course, be exceptions, the evidence before the Committee 
disclosed not only flagrant and habitual misrepresentations 
by Runners to prospective claimants, but also frequent in- 
stances of faithlessness to their employers, manifested by 
misappropriation of funds and by sale to competitors of 
desirable cases which the Runner had been employed to 
procure for his employer. 

Runners employ all sorts of ingenious tubterfuges to 
entrap and to excite the cupidity of their credulous and 
ignorant prospects. Most of them carry around photostat 
facsimiles of large checks which have been paid by their 
employers to clients in totally unrelated cases, creating 
by the exhibition thereof to their prospects the improper 
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inference that similar results will be forthcoming in the 
solicited case. With no accurate knowledge of the legal 
possibilities of the case, and in disregard of what little 
knowledge they in fact have, they habitually promise re- 
sults far in excess of any for which the most sanguine 
lawyer could hope. 

In one instance, a claimant testified that the Runner had 
induced her to sign the power, when she was distracted at 
the news that her boy had just been taken to the hospital, 
by representing to her that the signature of the paper pre- 
sented to her was necessary to enable her to visit the child 
at the hospital. After the child had been discharged that 
evening with minor injuries, this Runner repeatedly 
returned and reduced her to a state of nervous collapse 
by totally unfounded statements that the child was really 
seriously, perhaps fatally injured. 

In other cases, powers of attorney have been obtained 
when the claimant was so confused by the recent accident as 
to be incapable of even the moderate judgment with which 
he or she was naturally endowed. Such “clients” have not 
the courage to upset the status once it has been established 
by their signature or mark to the power of attorney. 

Runners are charged, as a rule, with a drawing account 
of from $30 to $60 per week, against which is credited, 
periodically, amounts allowed to them on the successful 
termination of the cases which they have procured. These 
amounts are based on a graduated scale. A typical schedule 
called for $10 for lacerations and contusions, $50 for 
fractures and $100 to $150 for amputations, or other in- 
juries resulting in permanent disability, the compensation 
turning on the amount of the recovery. 

Another attorney paid his Runners on a basis of twenty 
to forty per cent. of the net fees earned in the cases which 
they brought in, the Runner paying his own Lead Men. 

Most of the better known lawyers on whose behalf 
Runners are employed make it a point to have no direct 
contact with them. These attorneys associate with them 
some one, not a member of the bar, who is compensated by a 
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division of the gross or net receipts of the business, on a 
basis sufficiently liberal to enable him to pay both the 
Runners and the Lead Men. Asa matter of fact, however, 
it is clear to the Committee that such lawyers always know 
whatever it is useful for them to know as to the per- 
sonalities and activities of both their Runners and their 
Lead Men. Public justice would indeed be blind did it 
permit them to escape responsibility for the presence or the 
actions of these persons by means of this palpable subter- 
fuge of deliberately indirect employment. 

The larger accident offices employ one or more bona 
fide Investigators whose duties consist of making an in- 
dependent investigation of the cases brought in by the 
Runners or Independent Adjusters. These real investigators 
(the Runners are always called investigators but are in no 
sense such) perform a necessary and useful service. In 
these offices the function of the Runner ceases with the ob- 
taining of the power of attorney. Even in offices where the 
Runners are paid by the lay associate, these bona fide In- 
vestigators are paid a straight salary by the lawyer, with 
no incentive to them to make the case appear better than it 
really is. Their employment is regarded by the attorneys as 
a check on and a protection against the enthusiasm of the 
Runners. One prominent attorney testified that, as a result 
of the reports of his Investigators, he turned back an 
average of twenty-five per cent. of the powers of attorney 
obtained by his Runners, as covering cases which apparently 
could not be won, or which involved situations likely to 
cause him embarrassment. This circumstance of itself 
illustrates forcibly the characters and activities of the 
Runners. 

The practice of the smaller and less prosperous offices 
does not, however, warrant the employment of independent 
investigators, and here the investigation is conducted, the 
witnesses obtained, and the case prepared for settlement or 
trial by the Runners themselves,—often unscrupulous men, 
not members of the bar or subject to discipline as such, 
and having a direct pecuniary interest in the outcome of 
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the case. Such a situation is bound to lead to serious abuse 
and such is the fact. No wonder that so many attorneys 
try to keep themselves in ignorance of the activities of 
their Runners. 

Not one of the accident lawyers who appeared before 
the Committee attempted to justify the employment of 
Runners. Those who were candid enough to admit their 
employment did so with an apology, urging the stress of 
competition in mitigation. They agreed that the practice 
should be abolished and welcomed the cooperation of the 
Committee to bring this about. 


Physicians Acting as Runners and Accident Brokers. 


A large number of Philadelphia physicians make it a 
practice of referring accident cases to lawyers in return for 
a commission, many of whom devote themselves almost 
exclusively to this practice. The latter physicians are noth- 
ing but Runners for the attorneys whom they serve. Many 
of them settle, where possible, the cases in their control, 
direct with the defendant, receiving a percentage of the 
recovery for their services, and referring the case to an 
attorney only when they cannot settle it direct. In the 
latter event they are paid by the lawyer, usually on a per- 
centage basis. 

The amount of cases referred to attorneys by doctors is 
very large, but the cases are nearly all small in value, for 
serious cases are immediately taken to a hospital with the 
result that the family doctor does not see the injured person 
for some time, so that his patient is almost invariably signed 
up when the doctor does eventually see him. Doctors such 
as these also have a great number of cases referred to them 
by accident attorneys; these attorneys naturally preferring 
to have their clients treated by doctors known to them 
and with whom they can work without friction. In such 
cases, the doctor usually charges $10. for the first examina- 
tion and his regular fee for subsequent examinations, but, 
as one doctor testified before the Committee, it is very 
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rarely that he is ever paid his bill for such cases unless 
there is a recovery, for the patient, having been sent in by 
the lawyer, does not feel under any duty to pay the doctor, 
regarding him as the lawyer’s doctor. 


Independent Adjusters. 


The second class of persons engaged primarily in the 
direct solicitation of powers of attorney in accident cases 
is the Independent Adjuster. These men, not themselves 
lawyers, usually form a connection with a member of the 
bar whose name they use in bringing suit in cases which they 
are unable to adjust without suit. This lawyer expects to 
take, and in fact takes, no real part in the case, receiving 
a small compensation, either in the form of a salary or 
according to the number of cases in which his name is used. 
At the same time that he signs the praecipe for the writ, 
he gives to the Adjuster an order to discontinue the case, 
so that the litigation is always in the adjuster’s direct con- 
trol. The lawyer is thus employed solely by the Adjuster 
and not by the client. This practice constitutes a prosti- 
tution of the office of the attorney which cannot be tolerated. 

The Adjuster obtains information as to accidents from 
available sources, including Lead Men (policemen, hospital 
employees, physicians, accident insurance agents, etc., com- 
pensated by the case), newspaper reports, etc., and then 
endeavors to obtain a power of attorney either to settle or 
to prosecute the case. In securing such powers of attorney 
the Adjusters frequently represent that the case will be 
handled by a well-known law firm, which in fact has in no 
way authorized such representation. 

Having obtained the power of attorney, either. in his 
own name or in that of his rubber-stamp lawyer, the Ad- 
juster attempts to settle the case with the utility or insur- 
ance company. Such Adjusters, being faced with the 
necessity of splitting their fee with a lawyer in case they 
cannot settle the case without suit, are prone, it is believed, 
to settle good cases for less than the cases are worth. Very 
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often, however, they obtain small settlements for cases 
which a reputable lawyer would not undertake. 

Failing settlement, the Adjuster peddles the case around 
among the real accident lawyers, giving it to the one from 
whom he can obtain the best terms, wholesale or retail. 

While some law offices buy such cases from the Adjusters 
for a fixed sum, win or lose, most of them pay for the cases 
only in the event of a recovery. Some offices treat the Ad- 
juster as the client, turning over to him the net amount 
received after deducting a fee of half to two-thirds of that 
which they would exact from the client direct, and leaving 
the Adjuster to settle with the claimant. Such firms ap- 
parently regard themselves as having no responsibility as 
to the amount ultimately to be received by the injured party, 
although, in the pleadings, they have purported to represent 
him as their client. 

Other firms split their fees with the Adjuster, giving him 
from one-fifth to one-half of the net. 


INDIRECT SOLICITATION. 


The second method employed by lawyers in soliciting acci- 
dent cases,—more prevalent, subtler, and less tangible—is 
the indirect solicitation method, by deliberately broadcast- 
ing, far and wide throughout the city, the well-founded 
assurance that all persons who are directly instrumental in 
securing for them productive powers of attorney will be 
properly compensated therefor. 

The rate of such compensation for “leads” is on a gradu- 
ated scale, similar to but somewhat less than that paid to 
the Runners,—$10 for lacerations and contusions, $20 to 
$25 for fractures, and more for permanent injuries. It 
varies also with the importance of the Lead Man or with 
his potentiality for further assistance. 

Such compensation is payable only on the successful con- 
clusion of the case and is in a sense voluntary on the part 
of the attorney. 

The assurance of such compensation usually takes a form 
sufficiently vague to give support to the specious denial 
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by the attorney that he “has ever promised any one money 
or anything of value to induce such party to procure for 
him a power of attorney.” It is based on the past practice 
of the attorney in “voluntarily” making such compensation, 
and on the knowledge by both that if such compensation is 
not forthcoming on the successful conclusion of the instant 
case, future cases in the control of the Lead Man will go to 
more liberal competitors. 

The most effective Lead Men are political division leaders, 
members of the police force, orderlies, ambulance drivers 
and telephone operators at hospitals, because theirs is the 
earliest opportunity to telephone to the attorneys accurate 
information as to the happening of accidents, with the name 
and address of the injured. Internes and nurses are less 
valuable becaue they are ordinarily shifted periodically from 
the accident wards and so do not “stay lined up.” 

Other valuable Lead Men are physicians, the agents of 
insurance companies receiving reports of accidents, news- 
paper reporters, the makers of surgical instruments, and 
others having special sources of information as to accidents, 
their value varying with the freshness and importance of 
their information. Thus, leads by surgical instrument 
makers are always stale, but concern major injuries, and 
often cover accidents in outlying districts as to which no 
report has come through the usual channels. 

Independent Adjusters, as well as successful Runners, 
withhold the names of their Lead Men from the attorneys, 
fearing that, in case their relations become strained, the 
attorneys will go direct to their source of supply. 

The value of information given by Lead Men usually 
turns on a matter of minutes. On the telephone desk of 
One prominent attorney has been kept a set of forms, with 
carbon duplicates, with blanks for inserting tht name and 
address of the injured, the place and nature of the accident, 
to what hospital removed, the “key number” of the Lead 
Man telephoning in the information, with a printed 4}: }f- 
for inserting the exact hour and minute of the message, the 
Lead Man getting through the first message being the only 
one paid for the case. 
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One attorney (who has recently discontinued his accident 
business as, under present conditions, unremunerative with- 
out the employment of undesirable practices) thus sum- 
marized, with gratifying candor, the present situation :— 


“It works this way; There is an accident, there is a 
policeman on the beat. The policeman, as a rule, on the 
beat, is quite busy with the accident. He takes it to the 
hospital. There is a policeman at the hospital. Now, 
when the policeman on the beat gets it to the hospital, 
he is free to get in touch with somebody. When the 
policeman at the hospital gets the case through—the in- 
formation through the hospital, he is free to get in 
touch with somebody. When the orderly on the floor, 
or the man at the door, or somebody at the hospital gets 
the information on the case, he is free to get in touch 
with somebody. When the policeman on the beat—who 
probably, usually, has already reported it to somebody— 
takes the information to the house sergeant at the sta- 
tion house, the house sergeant is free to get in touch 
with somebody, and if you want to avoid real competi- 
tion, you ought to have your arrangement with the 
policeman on the beat, the house sergeant, the man in 
the hospital, the policeman in the hospital, and the man 
in the hospital, and I have known it to go so far as to 
have such an arrangement, whereby all of them would 
participate in the work. 

“Q. In other words, the only way you could get it, 
as you see it, was that the runner, who got a per- 
centage of the amount of the fee, he would have to 
agree that every one of these fellows you have men- 
tioned, was taken care of, or whoever would have to 
agree to it; either you or he? 

“A. Either that or he would have to pay somebody 
else to get the power; in other words, if he had all 
of his lines closed up before anybody else got it, until 
it got into the newspapers. 

“Q. I mean the only way was to take care of all 
those people and to get the power? 
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“A. Of course, I may be all wrong, but that is the 
way I feel about it.” 


It requires no reflection to determine whether or not it 
is conducive to the efficient performance of his public 
duties by a police officer or hospital employee, for him to 
realize that a “gratuity” to him of from $10 to $100 turns 
on a matter of minutes in the promptness with which he 
gets to a telephone. 

In order to see at first hand how the system works, one of 
the Committee investigators reported an accident (really 
imaginary, but ostensibly real) at a police station. Within 
a few hours he was approached by “investigators” from 
two accident attorneys, both of which attorneys had previ- 
ously disclaimed, in their testimony before the Committee, 
any such connection. Doubtless in this case the comparative 
lack of interest resulted from the necessary triviality of the 
“injuries.” In serious cases which have come to the atten- 
tion of the Committee, the home of the injured has forth- 
with been besieged by Runners from ten or more different 
offices. 


The descent of the vultures on an expiring carcass is 
accomplished with no more unerring rapidity and insatiable 
rapacity than is the accumulation of the Runners, following 
the telephone advice by the police officer, hospital employee 
or any and every other Lead Man who has seen or heard 
of the accident. 


As above stated, the effective employment of Lead Men 
requires the “lining up” of as many as possible of the most 
desirable. This “lining up” consists in a personal inter- 
view with the Lead Man, at which he is assured in terms, 
perhaps vague in form, but certainly definite in effect, that 
it will be tangibly worth his while to send Ris leads to the 
attorney in question. The less busy practitioners do their 
own lining up. For the larger offices it is done by the lay 
associate, who, as above stated, receives compensation on 


a percentage basis sufficient to enable him to compensate 
the Lead Men. 
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It is the opinion of the Committee, based on the ex- 
plicit testimony of attorneys who have accurate first hand 
knowledge of the situation that, under present conditions, 
it is impossible for any lawyer, however talented and dili- 
gent, to acquire any considerable accident practice without 
the employment of Runners or arrangements with Inde- 
pendent Adjusters, coupled with compensation to Lead Men. 
It is further at present impossible for any office to retain 
such practice without compensation to Lead Men. The 
professions of many attorneys to the contrary have, in the 
Committee’s opinion, been regrettably insincere. 


It is, of course, true that as an accident attorney acquires 
a reputation for efficiency and accumulates a large num- 
ber of friends and satisfied clients, an increasing amount 
of new business flows to him normally. Where, as oc- 
casionally happens, a satisfied client, or a member of his 
immediate family, becomes involved in a second accident, 
a return to the attorney may doubtless be due solely 
to a desire to secure the most efficient legal services under 
satisfactory conditions. Coupled with this, however, in 
almost all cases is the well founded expectation of tangible 
compensation for the service in recommending or procur- 
ing the new case. Most, if not all, accident attorneys make 
it a practice to give their satisfied clients clearly to under- 
stand that if, by reason of the successful outcome of their 
case, they feel justified in recommending the attorney to 
their friends, and a productive litigation results, they will 
be tangibly taken care of. 

Certain offices, with political affiliations, have been able 
to reward persons sending them business, by the hope, 
promise, or actual use of political influence. Usually, 
however, this is accomplished by recognition in a more 
tangible form. Usually, also, the recommendation by a 
politician of an attorney of recognized ability is consider- 
ably influenced by a desire to procure the gratitude of the 
litigant for sending him to a satisfactory lawyer, as well 
as by the expectation of tangible benefit to the politician 
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himself from the attorney. Where such compensation takes 
the form of political preferment or similar indirect benefit 
to the broker, it is, of course, impossible to expose or to 
prevent it. This difficulty, however, is no reason for not 
putting a stop to those direct methods of compensation 
which can in fact be prevented. 

Where an accident office has thus accumulated a large 
number of satisfied clients, coupled with a reputation for 
efficiency and fair treatment, and has also created a wide- 
spread understanding that the securing of a productive 
case will result in compensation to the broker, such office 
may discontinue the more blatant methods of direct solicita- 
tion without serious injury to its business. Under such 
circumstances, the indirect method, by holding out the 
prospect of compensation to the broker, is more effective 
and reliable, and less likely to result in embarrassment to 
the attorney. Such cases are more likely to involve bona 
fide injuries than those procured through the direct solicita- 
tion of Runners, who are strongly tempted to manufacture 
cases where sufficient real ones are not forthcoming. 

When one of these offices has received a message from 
a police officer, politician or other Lead Man to the effect 
that a certain person has been injured and requires the 
services of a lawyer, it is essential that a representative call 
on the injured party forthwith and secure his signature to 
a power of attorney, otherwise his case will shortly be 
snapped up by the representative of the next attorney who 
arrives on the scene. In such case the attorneys do not 
regard the visit of their representative as a solicitation of 
the case, but rather as a call on one who has already been 
introduced to them as a client by the Lead Man. Where 
the injured man or one of his family has himself telephoned 
for the lawyer at the suggestion of the Lead Man, the 
mere securing of the signature to the power, is, of course, 
not solicitation. Where, however, as is the fact in the 
very great majority of cases, the message to the lawyer 
is a mere indication that the designated person is a 
receptive prospect, the visit by the “investigator” con- 
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stitutes solicitation and the investigater is for all practical 
purposes a Runner. 


No one has been found seriously to advocate direct so- 
licitation. On behalf of indirect solicitation,—by holding out 
assurances of compensation for business,—it is urged, first, 
that the procurement of a productive case constitutes a 
valuable service to the lawyer for which the procurer is 
entitled to compensation like any other broker; second, 
that such a system and stimulus are necessary to secure to 
the ignorant injured the services of a competent attorney 
and to protect them from the importunities of the adjusters 
for the insurance companies. 

As to the first point, the reason a lawyer may not prop- 
erly pay a broker’s fee for procuring him litigation, is not 
because this does not constitute a valuable service to him, 
but because to permit the practice is contrary to the public 
interest. 

The merchandise or real estate broker or the employ- 
ment agent stimulates trade and is thus of benefit to the 
community. There is no reason why he should not be 
recognized and paid for his services, and every reason why 
he should be. 

The litigation broker, on the other hand, stimulates only 
litigation. Since the earliest days of the common law, this 
has been regarded as strongly against public policy. 
Barratry, the active encouragement of litigation in which 
the barrator has no direct interest, champerty, the agree- 
ment to conduct litigation and pay the expenses thereof 
in consideration of a percentage of the recovery, and 
maintenance, the financial support of such litigation, have 
always been crimes. For the law to permit, much less 
approve of, a practice of compensation to persons for their 
services in promoting litigation, would run directly counter 
to the established policy of the law. See In re Maires 
Disbarment, 189 Pa. 99, 108-110. 

As to the second reason suggested,—Is the payment of 
compensation to Lead Men really essential, in view of 
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changed modern conditions, to secure to ignorant claimants 
the assurance of the proper protection of their rights, or 
is this suggestion merely the product of rationalization 
by those interested in the sanction of the present system? 

It is doubtless true that short-sighted adjusters for the 
utilities and the insurance companies frequently secure re- 
leases for comparatively trivial sums from ignorant per- 
sons seriously injured, so immediately following the acci- 
dent as to give them no chance to realize their rights. 
In the grosser cases, releases so obtained may be and have 
been set aside. (See cases cited in Ralston’ vs. Traction 
Co., 267 Pa., pp. 270 to 275.) 

It is, apparently, contrary to the policy of the defendant 
companies thus to take unfair advantage of claimants. As 
indicated clearly by the answers to the questionnaire pro- 
pounded by the Committee to the leading insurance com- 
panies, their responsible officers realize that in the long 
run it is wise for them. to pay fair compensation for 
sound and serious cases (as distinguished from those merely 
having a potentiality for manipulation into such) rather 
than incur the public condemnation and risk of larger dam- 
ages which adoption of the other policy necessarily entails. 
A general and well founded reputation for sharp practice 
by one of the large utilities would in the long run indirectly 
cost it much more than it could ever save by settling for 
non-compensatory amounts, the comparatively few serious 
cases in which the claimants were so foolish as not to em- 
ploy a lawyer. Furthermore, to the extent that such a 
situation exists, it should be remedied by corrective means 
addressed to it directly, and not by the allowance of a 
worse evil. 

In considering this problem it must also be, remembered 
that the representative of a party who has injured another 
has an entirely proper reason for getting in touch with the 
injured person. If, without taking an improper advantage, 
he can effect a fair settlement with the claimant, so much 
the better. The records of one of the large insurance com- 
panies show, for the years 1925, 1926 and 1927, an average 
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of about 85% of personal injury claims settled without 
suit (4918 out of 5766). The Runner or Accident Broker, 
on the other hand, is an interloper, who has no proper ex- 
cuse for intermeddling, and who is there solely for what 
he can get out of the situation for himself and for his 
employer. 

The testimony before the Committee and the observa- 
tion of its members would not point to the probability of 
any considerable number of serious injuries whose legal 
protection demanded the presence of the present host of 
policemen, hospital orderlies, and insurance agents, all in- 
tent on securing for themselves the offered stipend by 
being the first to report the case to an accident lawyer or 
to induce the injured party to employ him. For every 
injured person whom the stimulus to the Lead Men affords 
proper protection, there are many with no valid claims 
who are led by the suggestions and importunities of such 
persons to imagine or to invent one. 

Such is particularly the case in connection with the 
smaller claims, $250 and less. It is unquestionably the fact 
that, under the present system, whenever two vehicles col- 
lide, practically every person in each of them, whether hurt 
or not, whose name is ascertainable, is approached by from 
one to a dozen Runners and Lead Men in an endeavor to 
induce the assertion of a claim, irrespective of the actuality 
of their injuries or of the fault of the defendant. 

Of course, any practice as widespread as the present 
system of compensation to accident brokers and Lead Men 
will find some advocates and arguments to support it, but 
the Committee is clearly of the opinion that the manifest 
disadvantages incident to it and the serious abuses which 
unquestionably and inevitably result directly from a toler- 
ance of such practice much more than outweigh any con- 
siderations which would call for its continuance. 


In the opinion of the Committee, the only inducement 
which a lawyer may properly offer to prospective clients, 
in order to secure their business, is the assurance of effi- 
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cient and satisfactory service. This assurance would re- 
sult from the normal dissemination of his reputation for 
character and achievement, and not from any direct hold- 
ing out on his part of offers of compensation to those who 
successfully advise his employment. 

Where an attorney deliberately broadcasts the assurance 
that he will compensate all persons instrumental in securing 
him powers of attorney in accident cases, this constitutes an 
indirect form of solicitation, contrary to the ethics of the 
profession, and harmful to the practice of his calling. If 
the prospective brokers hold a public or quasi-public position, 
such as membership in the police force or in a hospital staff, 
so much the worse. 


Tue Cost or SOLICITATION. 


It is, of course, impossible to state, or even to estimate 
accurately the total amount paid annually in Philadelphia 
to Runners, Adjusters and Lead Men solely for the service 
of inducing a claimant to employ one lawyer instead of 
another. 

From the following, however, an idea may be obtained 
as to the expense of this activity. 

Two prominent attorneys, well qualified to know, esti- 
mated that there are upwards of 200 Runners in Philadel- 
phia. Some of these have apparently suspended operations 
pending the present investigation, but are ready to begin 
again whenever the situation warrants. 

Where cases are handled by Independent Adjusters 
direct, they receive 50% of the recovery; where they are 
required to enlist the service of a lawyer, he receives 
25%-30% and they 25%-20%. 

Lawyers who employ their own Runners allow them 
drawing accounts of $35-60 a week ($1700-3000 a year) 
and settle with them periodically on the basis of the produc- 
tive cases brought in, at $10, $50 to $150, depending on 
the size of the recovery. Runners at large, patronizing 
more than one attorney, receive from 15 to 40% of the 
recovery. 
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Lead Men receive $10 to $100, depending on the size 
of the case. Independent Adjusters and Runners-at-large 
pay their own Lead Men out of their percentage. In the 
case of lawyers who employ their own Runners, the Lead 
Men are usually paid by the lawyer or by his lay associate. 

One office paid to Runners (exclusive of auto expense) 
in the two-year period, 1926-27, an aggregate of $30,031, 
and to Lead Men $28,204.40, a total average annual cost 
of securing the business of $29,117.70. 

In the case of another office, the total average annual 
payments to Runners and Lead Men, and expense of 
solicitation, was estimated, with a fair degree of accuracy, 
at $20,000., of which upwards of $4,000 went to members 
of the police force for “leads.” Another attorney esti- 
mated his total annual cost of securing business at $18,000. 
In the case of another office, this cost of securing the 
business was $5,260.58 for 1926 and $4700.72 for 1927. 
In the case of still another office, such annual cost was 
for 1924, $35,421.20, for the first seven months of 1925, 
$21,892.61; thereafter this office discontinued the intensive 
solicitation of accident cases and such expense fell off to 
$5,349.16 for 1926 and $8,013.37 for 1927. 

It is the opinion of the Committee that under the present 
system, approximately 15% of the total recoveries in ac- 
cident cases represents the expense of securing the business. 

If this expense can be eliminated, attorneys can obviously 
afford to charge their clients less and themselves receive 
more for their legitimate services. 


RuLEes RECOMMENDED TO ABOLISH SOLICITATION. 


The Committee recommends to the Association that it 
suggest to the Courts the adoption of a Rule in substance 
as follows:— 


“No attorney shall, directly or indirectly, pay or 
give, or sanction the payment or gift for his benefit 
of, any money or thing of value, in consideration or 
in recognition of services in connection with the em- 
ployment of such attorney in any claim for the re- 
covery of damages for injury to persons or property.” 
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Such a Rule of Court may be administered in accordance 
with its spirit, thus avoiding, on the one hand, the technical 
evasions and claims of unconstitutionality, and, on the 
other, the hardships, which a statutory provision might 
entail. 

None of the attorneys concerned will have any real diffi- 
culty in understanding just what it is that is forbidden by 
such a Rule. 

The adoption in substance of the following Rule is also 
recommended with a view to putting a stop to the activities 
of the Independent Adjusters:— 


“No attorney shall handle any claim for personal 
injuries save for the party legally entitled to damages 
therefor or for another member of the bar, and no 
attorney shall, directly or indirectly, divide his fee 
with or pay any part thereof to any person not a 
member of the bar, or not in his exclusive employ. 
All damages collected by an attorney on account 
thereof shall be paid (after the deduction of proper 
charges) direct to such party irrespective of any claim 
by any party not a member of the bar to any part 
thereof. The purpose of this Rule is to preclude the 
handling and barter of accident claims by persons not 
members of the bar, and hence not subject to super- 
vision and discipline by the Court. Attorneys are 
expected to cooperate in the observance of the spirit, 
as well as the letter, of this Rule.” 


In addition to the above Rules of Court, it is recom- 
mended that a statute be presented to the next Legislature 
modeled on those in effect in Massachusgtts, New York 
and New Jersey, making it a misdemeanor for any one 
not a member of the bar to accept anything of value in 
return for obtaining a case or recommending a client to 
an attorney, or for any one not a member of the bar to 
attempt, for compensation, to effect a settlement of a tort 
claim on behalf of any claimant. 
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CONTINGENT FEES. 


All the attorneys specializing in accident cases in Phila- 
delphia handle them on a contingent basis, under an arrange- 
ment by which they agree to stand the legal expenses in 
the event of no recovery. In the great majority of cases 
they use printed powers of attorney emphasizing this in 
large bold-faced type at the end, which powers they insist 
on the client signing before they accept the case even tenta- 
tively. 

This agreement to stand the expenses in non-productive 
cases is rarely found in connection with ordinary com- 
mercial or tax claims, even where taken on a contingent 
basis, the client in such cases being usually in a position to 
pay the costs. In such cases, however, it is not infrequent 
for the attorney to accept the case with a realization of the 
improbability of actually being able to collect his proper 
fee and expenses except by a recovery. 

The legal expenses, prior to trial, in negligence cases 
are comparatively trivial, being in most cases restricted to 
the $6.50 for the writ and service. Where, however, cases 
come to trial the expenses may be very considerable. The 
books of one attorney showed a loss from disbursements 
in cases closed without recovery of $2622.76 in 1926, and 
$8332.70 in 1927, these figures not of course, including 
his payments to Runners or Lead Men, which were them- 
selves contingent on a recovery. Another attorney testified 
that in a single case which he finally lost on the third appeal 
to the Supreme Court, and after four trials, his total dis- 
bursements amounted to more than $2400. Another at- 
torney, on the other hand, who made a point of carefully 
checking his Runners’ reports and of rejecting all un- 
promising cases, testified that his record showed recoveries 
in more than 98% of the cases which he finally accepted. 
This 98%, however, doubtless covered all the cases included 
in his group settlements, which would not have shown re- 
coveries if actually tried. 

Of the 85 attorneys whose books were examined by the 
accountants, 29 used powers of attorney fixing their fee 
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at 50% of the gross recovery; 53 used powers providing for 
50% of the net amount remaining after deducting expenses ; 
the remaining 3 made no agreements in advance, but actually 
settled on a basis of approximately 50% of the net. 

One attorney testified that his experience showed that 
50% of the net averaged about 3344% of the gross, but 
this figure is apparently much too low. The 537 cases ex- 
amined by the accountants (which included much more 
than the normal proportion of tried cases) showed an aggre- 
gate expense of $64,332.70 (not including payments to 
Runners and Lead Men) to collect $709,759.80. Deduct- 
ing the expenses from the total recoveries leaves $645,427.10, 
50% of which, $322,713.55 is 45.5% of $709,759.80. 

Neither the attorneys stipulating for 50% of the gross 
nor those providing for 50% of the net stand on their 
agreements in large cases. The total actual fees charged 
to collect this $709,759.80 were $284,156.65 or 40.3%, 
$38,556 less than the figure reached by using 50% of the 
net, and $70,723 less than 50% of the gross. Competition, 
a desire to acquire a reputation for satisfied clients, as well, 
in some cases, as a consideration for the pitiable condition 
of the unfortunate injured, lead them to be more liberal 
with their clients than their contract requires. A large num- 
ber of cases (particularly those involving large recoveries) 
have been brought to the Committee’s attention in which 
the attorneys, entitled by their agreement to 50% of the 
gross or net, have in fact exacted less than 40% of the 
net. For instance, the 9 cases of one attorney examined 
showed a total recovery $94,272.35, total legitimate expenses 
$12,423.10 (13.18%), total paid clients $51,071.00 (54.17% 
of the gross, 62.4% of the net), and the total fees $30,- 
778.25 (32.65% of the gross, 37.6% of the,net). 

Another firm, in seven cases, collected a total of $23,700 
at an expense of $1,638.53, the clients receiving $14,315.74 
(60.4% of the gross, 64.9% of the net) and the attorneys 
$7,745.73 (32.68% of the gross, 35.1% of the net). In 
one of the latter cases $6,750. was collected without suit, 
the total disbursements being but $16.05. The client was 
paid $5000 and the attorney received $1,733.95. 
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On the other hand, the six cases of one attorney 
examined showed a total recovery of $3,720.25 at 
a total expense of $599.20 of which the client received 
$1,393.03 (37.44%) and the attorney $1,728.02 (46.45% 
of the gross, 54.2% of the net). In one case this attorney 
collected $1,500 without suit, paid a doctor $385 and de- 
ducted a fee of $750, the clients receiving but $365. 


An agreement for a contingent fee, particularly when 
the attorney agreed to pay the expenses in the event of no 
recovery, was invalid at common law. Under changed mod- 
ern conditions, agreements for contingent fees have been 
sanctioned by our Courts, provided the agreement therefor 
itself constitutes the inception of the relation of attorney 
and client. See Filon’s Est. 7 Dist. 316 and other authori- 
ties. 

The Committee is clear that a contingent fee arrangement 
is necessary for the protection of the general run of injured 
persons, who are usually in no financial condition to agree 
to pay expenses, much less to advance or provide for costs 
in case of no recovery. 

Attorneys litigating claims involving other branches of 
the law always base their compensation on the results ac- 
complished, usually making a comparatively small charge 
in case of no recovery. In such cases, however, the fee 
in case of recovery is usually not more than 10% in cases 
of any size and rarely (even in income tax cases) ex- 
ceeds 25%. 

The accident lawyer, however, incurs many legitimate 
expenses to which the general practitioner is not subject. 
In contract cases the client ordinarily makes all the in- 
vestigation necessary to assemble the facts and to secure 
the witnesses. In accident cases this must be and properly 
is done by the lawyer. His proper expenses in connection 
therewith are often very heavy. Such investigation ex- 
pense applies also, not only to cases eventually successful, 
but to those ultimately lost, or rejected as unsound. The 
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fee in case of recovery must therefore be on a basis suf- 
ficiently liberal to cover all this legitimate expense (properly 
that of the client, from which the client is relieved), as 
well as the court expenses in cases which are ultimately 
lost. Under these circumstances the percentage rate should 
properly be somewhat larger than that in vogue in contract 
cases. The properly equipped negligence office is in a posi- 
tion, both by reason of organization and of experience, to 
render to an injured person much more effective service 
than is the general practitioner, and should be compensated 
accordingly. 

In the Committee’s opinion the percentage charged should 
be based on the net and not on the gross, unless the attorney 
assures the client at least a specified proportion of the gross, 
the attorney himself paying all expenses. Clients in acci- 
dent cases are not ordinarily competent to pass, in advance, 
on the propriety of disbursements, as are business men 
parties to ordinary litigation. The attorney should not be 
in a position to make unlimited disbursements (especially in 
cases where some recovery is practically certain) of the 
funds of such persons, in order to secure a recovery in 
which he is 50% interested. Such expenses will be much 
more likely to be kept within bounds if he himself is to 
bear part of them. 

The Committee is further of opinion that 50% of the 
net is exorbitant except in small or in extensively litigated 
cases. The only possible justification for it would be the 
necessity of the present large disbursements by the attorney, 
out of his share, to his Runners and Lead Men. Where a 
case is settled for a substantial sum without trial, the per- 
centage should be considerably less than 50%. 

The Committee does not consider it advisalle to recom- 
mend a scale, either maximum or graduated, in such cases. 
Annexed hereto (Ex. E) is a tabulation showing the 
actual charges by all the active negligence attorneys in 
Philadelphia, covering the 537 cases selected by the Com- 
mittee as representative from among the 5,209 cases re- 
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ported to the Committee by the Utilities and Insurance 
Companies. This tabulation is divided into Tried Cases and 
Cases Settled without Trial, and shows the total recovery 
by the attorney in the number of cases specified, the total 
paid the client, the total expenses as itemized, and the total 
fees exacted, with the respective percentages which the 
payments to the clients and the fees bear to the total 
recoveries. The names of the several attorneys are not 
specified now nor are they arranged alphabetically, but it 
may be stated that those exacting the lowest charges include 
the apparently more prosperous. 


The Committee is further of opinion that every agree- 
ment for a contingent fee in a personal injury case should 
be subject, in case of ultimate dispute, to the power of 
the Court, in spite of the agreement, to fix the fee at a 
figure reasonable under all the circumstances. 

It is believed that the situation can be more effectually 
handled by Rule of Court than by a Statute. There 
might be some question as to whether personal injury cases 
are a proper subject of classification by the Legislature, 
and as to whether it constitutes a valid exercise of the 
police power to forbid contracts for legal services by adult 
persons in connection with such cases. There can be no 
doubt whatever of the power of the Courts to suspend 
its attorneys, unless in the future they submit their disputed 
charges in such cases to the Court. 

Accordingly, it is recommended that the Association sug- 
gest to the Courts the adoption of a Rule in substance as 
follows :— 


“No attorney shall institute or prosecute any action 
or undertake the collection of a claim for the recovery 
of damages for personal injuries under an arrange- 
ment with his client for a contingent fee, unless: 

“(1) Either the basis for the fee be a proportion 
of the net recovery after deducting all expenses not 
properly payable by the attorney, or the client be as- 
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sured at least a specified proportion of the gross re- 
covery, the attorney paying all proper expenses; 

“(2) The power of attorney embodying such ar- 
rangement shall distinctly provide that in case of the 
client’s dissatisfaction with the amount of the fee 
charged, he may require the attorney to submit to the 
Court in which the suit was brought (or to the Court 
in which the contract writs are then running if no suit 
has been brought) the question as to what under all 
the circumstances, is a fair and proper .charge for the 
attorney’s services.” 
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ABUSES IN CONNECTION WITH SETTLEMENTS 
WITH CLIENTS. 


One of the principal objects in investigating the 537 
cases was to ascertain whether, and to what extent, mis- 
representations are made to claimants in accident cases 
by their attorneys, as to the fact and amounts of recoveries, 
and as to the disbursements for which the attorney claims 
credit in the settlement. 

No such abuse has been found in connection with the 
larger and more responsible offices. 

In connection with some of these larger offices, certain 
minor matters require correction. For instance, many at- 
torneys make a practice in settling with their clients, on 
the basis of 50% of the met recovery, of deducting as 
an expense, from the gross recovery, from $10 to $20, 
for “investigation.” In extraordinary cases such a charge 
(particularly where approved by the client) may, of course, 
be proper, but in the instances referred to, the deduction 
has not represented a specific expenditure for a definite 
purpose, but is merely an arbitrary proportion of the at- 
torney’s overhead. Obviously the necessity for the investi- 
gation of the case by the attorney at his own expense 
is the principal basis for fixing his fee at so large a 
percentage of the recovery, and thus to charge $15 for in- 
vestigation results in the client’s payment of half of that 
amount. In the case of one attorney, the total of such 
charges during 1926 and 1927 amounted to more than 
$10,000. 

In other cases it has been found that attorneys, who have 
charged actual legal disbursements against the settlement, 
have neglected to pay the client his half of such, when 
these disbursements have subsequently been collected. 


In connection with certain offices, however, particu- 
larly in the case of certain of the younger practi- 
tioners who apparently have absorbed little of the tradi- 
tions of the Philadelphia bar, there has been found an 
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entire absence of the good faith which constitutes the first 
requisite in the relation of attorney and client. 

The present investigation has disclosed a number of 
instances in which attorneys have deliberately misled 
the client as to the fact or the amount of the settlement. 
For example, in one case, the advice by the Committee’s 
investigator apparently constituted the first notice which 
the client had received of the $5000 collection which the 
attorney’s books, as well as the records of the defendant, 
showed the attorney had in fact recovered in cash in 1926. 

In another instance, within a few days after the at- 
torney’s books had been examined by the Committee’s ac- 
countants, the attorney made a personal visit to two of his 
clients and paid to them in cash the respective amounts 
($100 in one case and $375 in the other) which his books 
improperly showed they had received months before, re- 
quiring each, as a condition of the payment, to sign a re- 
ceipt dated as of the day and month to agree with his books. 

In other cases settlements have been made with clients 
based on recoveries of amounts very materially less than 
the sums actually recovered. 

In still other cases, settlements long deferred (usually 
accompanied by a specious controversy in connection with 
a fee for some legal service totally unrelated to the case in 
question) have been made only on the insistence of the 
Committee. 

Cases such as these are being dealt with by the Com- 
mittee, under its general powers. 

The fact that the clients who employ attorneys of this 
type are not infrequently parties to fraudulent representa- 
tions in connection with the prosecution of their claims, 
cannot condone the fraud of the attorney gn failing prop- 
erly to settle with them after recovery. Usually, also, such 
an attorney chooses as victims the clients who, through 
ignorance and helplessness, are least able to protect them- 
selves. 

It has of course been possible for the Committee, in 
the present investigation, to uncover but a small and _illus- 
trative part of the existing abuses of this kind. Enough 
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have been disclosed, however, to convince the Committee 
that they are very serious. The Committee has noted, 
in the course of the investigation, repeated instances, 
in which attorneys, perhaps at fault in connection with 
settlements with their clients, acted in possible antici- 
pation of the visit by the accountants. It is believed 
that clients of such attorneys have recently thus bene- 
fited by the possibility that the investigation might cover 
cases other than those actually looked into. In fact, 
when certain persons finally got it through their heads 
that the Committee actually proposed to endeavor to get to 
the real bottom of this situation, the proximate and observ- 
able result was such as in itself to justify all the time, labor 
and expenditure involved in the present proceedings. 


A feature largely contributing to the existence of the 
abuses above specified, has been the laxity, prevalent within 
recent years, in connection with the admission of new mem- 
bers to the bar, and with their acquaintance, before and 
after admission, both with the ethics of their profession 
and with the course of conduct necessary to secure for 
them a permanent position at the bar. It is hoped that the 
regulations which have recently been put in effect, involv- 
ing as they do a thorough investigation by responsible 
members of the bar of all candidates for admission, and a 
supervision of their activities for several years after their 
registration as students, may effectually preclude the admis- 
sion or development of other attorneys of the type guilty 
of these practices. 

It is also hoped that the fact of the present investiga- 
tion, as well as the result of the proceedings which the 
Committee is taking against those whose improper prac- 
tices have been disclosed, will of itself deter others equally 
guilty, whose actions have so far escaped detection. 


The 85 attorneys, whose records have been examined in 
the present proceedings, have varied widely in the accuracy 
and clarity of the records kept by them showing the dis- 
position of the amounts recovered for their clients. But 12 
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of them keep books showing the state of their accounts 
with their clients. 72 rely on their check books and 
their memories. But 7 of the 85 furnish the client at the 
close of the case, with a detailed statement. The other 
78 merely give the client a check, or more’ often cash, for 
the net amount to which they state he is entitled. Where 
the clients are thus paid in cash, there is no available 
record whatever of what the client has actually received. 
Such clients keep no records and their recollection is usually 
at least as unreliable as that of the attorney. Both in 
connection with the present investigation and in the ex- 
ercise of its general functions in past years, the Committee 
has continually experienced the greatest difficulty in reach- 
ing a satisfactory and authoritative conclusion relative to 
such questions, which constitute by far the largest source 
of the complaints filed with the Committee. 

The Committee feels strongly that every attorney should 
keep separate books showing clearly his accounts with his 
clients. 

No attorney taking a power of attorney on a contingent 
basis should be authorized thereby to settle the case except 
with the express approval of the client given after a suff- 
ciently full statement of all the pertinent facts, with a frank 
expression of the attorney’s opinion as to the legal situa- 
tion. Any stipulation in such a power of attorney giving 
the lawyer the right to settle without such approval, is 
improper. The power itself should expressly provide for 
the approval of any settlement by the client. 


Rule Recommended to Promote Proper Settlements with 
Clients. 


The Committee recommends to the Association the sug- 
gestion to the Courts of the adoption of a Rule in sub- 
stance as follows:— 


“Every attorney effecting the recovery of damages 
for personal injuries, whether by settlement or through 
litigation, shall forthwith fill out, in duplicate, a state- 
ment, in substantially the form set out below, showing 
in reasonable detail the disposition of the amount re- 
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ceived. One such copy shall be delivered to the client, 
and the other shall be preserved by the attorney for 
six years following such settlement, subject to inspec- 
tion by the client, by the Court and by the Committee 
of Censors of the Law Association. Such statements 
accumulated by an attorney ceasing to practice may 
be turned over to the then Chairman of such Com- 
mittee.” 

“No power of attorney in any such case shall author- 
ize the settlement of the claim for a sum less than that 
expressly approved by the client.” 

Form of Statement 


STATEMENT OF SETTLEMENT. 


Court 
US. Term 192 
No. 
Settlement $ 
Verdict $ 
Costs $ 
EXPENSES. 
Writ 
Service 


Witness fees 
Hospital Bill 





Dr. 
Dr. 
Dr. we 
$ 
Fee for professional services $ 
Amount due client $ 
Add—Expenses specified above, but actu- 
ally paid by client $ 
$ 
Deduct: Advances to client $ 





Balance due client $ 
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(To be signed by the client where the case is settled 
by agreement. ) 
“The settlement of the above claim by my said 


attorney for $ was effected with my full ap- 
proval and I hereby ratify and confirm such settle- 
ment.” 


The attorney taking an accident case on a contingent 
basis has a proportionate interest in the outcome of the law 
suit equal to or even greater than that of his client. Asa 
practical matter, he may usually settle the case for such 
sum as he recommends. The client is often an ignorant 
person whom the lawyer has scarcely, if ever, seen. Very 
often the attorneys in such cases come to regard themselves 
as the real proprietors of the claims. 

This attitude is manifestly improper. The claim is 
always exclusively that of the client. No attorney may buy 
any proprietary interest in any case in which he is engaged. 
The percentage agreed on is merely the basis for fixing 
the charge to be made by the attorney to the client when he 
has collected the damages from the defendant. At the 
instant defendant pays the verdict to plaintiff’s attorney, 
every cent of it belongs to the client, who owes the attorney 
a debt equal to the agreed proportion, for which debt the 
attorney has a lien. 

The distinction between a proprietary interest in the 
claim, and the continuance of the fiduciary relation of at- 
torney and client, is not merely a quibble over words. If 
the attorney really had a proprietary interest in the claim, he 
might be justified in protecting this, irrespective of his 
client’s whims and wishes. Since he has not, he is clearly 
bound to carry out the client’s directions as to the disposition 
of the claim, irrespective of his personal interest. 

This problem frequently arises in concrete form as fol- 
lows: 

A participant in an accident has received minor injuries, 
really innocuous, but readily capable of being made to ap- 
pear more serious. He is anxious that the case be settled 
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promptly and is entirely satisfied to receive $100 for his 
share, which sum he feels will fully compensate him. His 
attorney, having faith in the possibilities of exaggeration in 
the case, asks $2000, which the defendant company, knowing 
the facts, refuses to consider. After some months delay, 
the client, dissatisfied with being continually put off by his 
lawyer, goes to the office of the defendant company and 
tells the representative that he will be glad to accept $100 
in full settlement. The claim agent refuses to deal with 
him except through his attorney, but makes to the latter an 
offer of settlement for $200, which will net the client the 
amount desired by him, after paying the lawyers’ fee and 
expenses. The attorney, however, does not submit this 
offer to his client and holds out for an exorbitant amount, 
relying on a well-founded expectation of a much greater 
recovery. The defendant company then settles the claim 
with the client direct for $100, sometimes sending the at- 
torney a separate check for $50 or $100, more often ignoring 
him altogether. 

Such a situation occurs in actual practice so frequently 
as to require specific notice in this report, particularly as it 
illustrates so forcibly the erroneous conception of proprietor- 
ship which the contingent fee is apt to inspire. 

In such a case, the action of the attorney is improper, 
and that of the defendant company in dealing direct with 
the claimant would seem justified. 

The attorney in such case has no right to demand any 
fee from his client. He has forfeited all right to a fee by 
violating his duty to his client. In most of the cases of this 
kind which have come to the Committee’s attention, the at- 
torney has recognized this by letting the matter drop with- 
out protest or demand, either to his client or to the 
defendant. 

It is not, of course, intended by the foregoing, to intimate 
that a client may arbitrarily take a contingent fee case away 
from an attorney or give it to another, without reimbursing 
the former for his actual expenditures and services. If, 
however, the client, moved either by an awakening con- 
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science, or by a desire for a prompt settlement, desires at 
any time to abandon the claim, or to settle it for a less sum 
than his attorney believes can be recovered, whether prop- 
erly or improperly, it is the right of the client to require 
the attorney to do so. This is one of the risks to the at- 
torney inherent in contingent fee cases. 

It is, of course, the duty of the attorney to give the client 
his opinion as to the advisability of any action contemplated. 
He may urge him strongly to hold on, but he must always 
give the client the opportunity to decide for himself, and 
once the client’s decision is reached, must either follow in- 
structions or withdraw from the case. 

In this connection the Committee recommends to every 
attorney engaged in accident practice, or in any other litiga- 
tion involving a contingent fee, a careful study of the 
opinion of the Supreme Court and of C. P. No. 4 in the 
Maires Disbarment Case, 189 Pa. 99. An adherence to 
the principles laid down in that decision would not only 
preclude all idea of proprietorship on the part of the attor- 
ney, but abolish all solicitation of cases on his part or on 
his behalf, direct or indirect. 


-- 
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ABUSES IN CONNECTION WITH THE PREPARA- 
TION AND TRIAL OF CASES. 


Certain Preliminary Considerations. 


The fallacy of human memory is such that two honest 
eye witnesses, without any prompting whatever, will often 
develop within a few days, diametrically opposite recollec- 
tions of the same occurrence. When, as is usual, months 
or years elapse before they are called on to testify, the 
divergence in their bona fide accounts of the occurrence is 
even more frequent and pronounced. 

Persons having no wide experience, through personal 
observation, of this universal human weakness, are very 
prone to accuse a witness of deliberate perjury, merely be- 
cause his story has sounded improbable, or because his ver- 
sion of the facts differs radically from that of others equally 
in a position to know. Defeated litigants and their at- 
torneys not infrequently mitigate their disappointment by 
accusations against the good faith of the witnesses for the 
winning side, and thus create an impression on the credulous 
public that all litigation, particularly that relative to acci- 
dents, is replete with perjury. Judges and other persons in 
daily contact with such occurrences, take a more reasonable 
view. 


In interviewing the witnesses preparatory to trial, an at- 
torney is justified in taking from the witness what he be- 
lieves to be an honest version of the facts, even though 
the circumstances render this version improbable, and in 
spite of the fact that it differs radically from that of others 
in an equal or better position to know the truth. He is also 
justified in refreshing the memory of a witness by giving 
him, without modification, the benefit of the recollection of 
other witnesses and by cross-examining him to revive the 
memory of facts which the witness has temporarily for- 
gotten. 
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It is the privilege of every litigant to put his best foot 
forward and the duty of his lawyer to enable him to do so, 
but the foot so advanced must not be an artificial one. 

It is not only the privilege, but the duty of every lawyer, 
to go over carefully the testimony of all his witnesses prior 
to trial, and where his efforts are restricted to an honest 
attempt to crystallize the bona fide recollection of the wit- 
ness, as above, this in no sense constitutes “‘coaching” as 
that term is ordinarily used. 

While it is often difficult for the spectator to determine 
just where enthusiasm ends and deliberate falsification 
begins, the participant experiences no such problem. 

The honest lawyer will have no difficulty in drawing, in 
any case, the line of propriety. Unfortunately, many at- 
torneys deliberately overstep this line, such instances being 
multiplied by the practical impossibility of detection. Very 
few lawyers are both unscrupulous and foolish enough 
deliberately to tell a witness, at the outset, how they wish 
him to testify. An experienced lawyer, particularly if en- 
dowed with a strong personality, can usually, with patience 
and ingenious suggestion, gradually mould the bona fide 
recollection of any witness of low mentality to the desired 
version of the facts. When this process is completed no 
one but the attorney himself can ever be sure what has 
happened. The type of witness testifying in accident cases 
is particularly susceptible to it, such susceptibility being 
augmented, in the case of the claimant and his relatives and 
friends, by their proper desire to obtain the reparation to 
which they believe the plaintiff entitled. 


It is very rare, under present conditions, to find a claim 
for serious injuries asserted in connection with an accident 
which never in fact happened. Such cases are too easy of 
detection to tempt any lawyer of ordinary prudence, how- 
ever unscrupulous. Any such case in which there is no 
police report is, on its face, subject to grave suspicion and 
would be accepted by a careful attorney only after thorough 
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investigation and corroboration of the story of the injured 
person and the Runner or Adjuster. 

It is also very rare to find a claim for serious disability 
based on a physical condition for the existence of which 
there is no plausible basis, or as to the absence of which 
there can be no reasonable difference of medical opinion. 
Frequently, however, attempts are made to attribute an 
actually existing and serious disability to an accident in 
which the claimant later participated, and which, therefore, 
had no causal relation to the claimant’s condition. 

It is comparatively rare to find a witness testifying to an 
accident at which he was not in fact either present or at 
least so near as to give plausibility to his testimony. In 
one case, however, recently before the Committee, it was 
conclusively shown that three of the material witnesses for 
plaintiff were in fact nowhere near the scene of the accident 
to which they testified, and had been bribed to testify to an 
improbable version of the facts by the lay associate of the 
attorney whose conduct was then under investigation. As 
is usual in such cases, the attorney denied all knowledge of 
the situation, in which denial he was corroborated by the 
testimony of the associate, who took on himself the entire 
responsibility for the subornation, for which he was at the 
time serving a jail sentence. In spite of the fact that the 
suborner had been in the attorney’s employ for several 
years, the Committee, in view of his testimony, for 
which no ulterior motive appeared, and in the absence of 
evidence of similar previous misconduct on his part, felt 
itself unjustified in holding the attorney responsible. Should 
another similar situation come to the attention of the Com- 
mittee, involving the same attorney, a different view might 
well be taken. No lawyer of intelligence can in fact remain 
long ignorant,—in spite of all desire and effort to preserve 
such deliberate ignorance,—of the methods employed by 
such associates, nor can one be permitted to receive the 
benefits of their activities without, at the same time, assum- 
ing the burdens incident thereto. 
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The Most Prevalent Abuses. 


The two most prevalent and serious abuses in connection 
with the presentation of claims for personal injuries, as at 
present conducted, are, first, the deliberate conversion, by 
means of improper medical testimony, of minor injuries into 
those of a serious nature; second, the assertion by persons 
present at the happening of an accident, but in fact not 
injured therein, of claims for minor injuries by reason 
thereof. 

Both these abuses involve a fraudulent purpose on the 
part of the claimants, their attorneys, and the physician 
who gives the certificate to the defendant company, or 
who testifies in the case. The first is believed to result 
largely from the employment of physicians in such cases 
on a contingent or quasi-contingent basis. The second, 
which constitutes by far the most prevalent and the worst 
abuse at present found in accident litigation, results proxi- 
mately from the present system of direct solicitation of per- 
sonal injury claims by Runners and Independent Adjusters, 
and of indirect solicitation of such by holding out the 
assurance of compensation, as heretofore described. 

The conviction of the participants in the first type of 
cases referred to can hardly be accomplished without the 
confession of one of them, which it is practically impossi- 
ble to obtain. 

A remedy for this abuse, more effective than the pun- 
ishment of past offenders, is the removal of the incentive 
making it profitable to one of the necessary participants. 

No physician would become a party to such a conspiracy 
merely for the usual charge made for examination and testi- 
mony. 

While representatives of some of the larger accident 
offices testified that they paid or sanctioned no contingent 
fees to physicians, so many cases have come to the attention 
of the Committee where the amount of the physician’s 
compensation was obviously based on the outcome of the 
case, as to make it clear that such is the general practice. 
In many cases the physician is the Lead Man who receives 
the gratuity for sending the attorney the business. 
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In many cases the attorney, after the successful conclu- 
sion of the case, sends the physician an extra check in 
recognition of his “special services” in preparing the case. 
It appears to be quite usual for physicians, when asked 
by the attorney for their bills, at the close of the case, 
to inquire how much was recovered, with the obvious idea 
of fixing their charges accordingly. 

It is clear that no witness, medical or otherwise, can be 
relied on as to facts, much less as to an opinion, who him- 
self has a direct stake in the outcome of the case, nor 
can such a one be any better trusted to give a certificate 
to be used in the settlement of the case with the defendant. 


The first remedy suggested, therefore, to alleviate the 
present abuses in connection with medical testimony and 
opinion, is the prohibition of all contingent compensation 
to physicians in such case. This might be the subject of 
a rule of court as follows, which it will be noted applies 
to the attorneys for both sides: — 


“No attorney engaged in handling any case (whether 
in suit or not) involving damages for personal in- 
juries, shall, directly or indirectly, hold out to any 
medical practitioner the promise, assurance or hope 
of compensation contingent on the outcome thereof, 
nor shall any such attorney, after the successful ter- 
mination thereof, pay or give to any such physician, 
in recognition of the services of such physician in 
connection with such case, whether as a gratuity or 
otherwise, any money or thing of value, in addition 
to the compensation at the specified rate agreed on 
by the attorney, win or lose, at the time such physician 
was employed by the attorney.” 


The Committee recommends that the Association sug- 


gest to the Courts the adoption of a Rule in substance as 
above. 
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The second remedy suggested to cure the present abuses 
involving physicians, is directed to expert medical testi- 
mony. 

The Utilities and the Insurance Companies (who are 
the real defendants in probably 95% of accident cases) 
have such constant demand for expert medical opinion, 
that they can afford to employ physicians of comparatively 
high standing. Most plaintiffs’ attorneys, on the other 
hand, have comparatively few calls for such services. 
Plaintiffs’ attorneys find, also, that when they employ the 
same physican several times in different cases, they are sub- 
jected to criticism, which, though perhaps sometimes un- 
warranted, restricts the field of available experts. A situa- 
tion which would render readily available, to honest plain- 
tiffs, the services of experts of assured ability in their re- 
spective lines, and of unquestioned probity, would obviously 
be conductive to justice. 

Cases of importance involving false medical testimony 
almost always involve the participation of an expert 
medical witness, answering hypothetical questions. An 
honest expert will have nothing to do with such cases 
While the truth with regard to a certain type of expert is 
usually appreciated by the Courts, the average jury never 
realizes that the imposing gentleman with the glib vocabu- 
lary of high sounding medical expressions, is regarded, by 
his profession, as a joke and an impostor. Self respecting 
physicians not infrequently hesitate to subject their honest 
and well founded opinions to the risk of rejection by an 
ignorant jury in favor of the disingenuous opinions of such 
persons. 

Fact ‘witnesses the Courts must obviously take as they 
find them. Unless the person who saw an occurrence were 
himself permitted to describe it, the litigant could not 
prove his case. 

With expert testimony, however, the situation is en- 
tirely different. Experts are not so much witnesses as 
assistants to the lawyer, confining their participation, as 


ey 
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they do, to opinion and argument. If one expert is not 
available, another will do as well. 

Litigants have always been confined, for their choice of 
an attorney to represent them in Court, to a list of attor- 
neys whose fitness the Court has approved, reserving always 
the right temporarily or permanently to exclude those who 
prove themselves unworthy. Similarly, no litigant has a 
vested right to have a crooked expert testify in his case. 
There appears to be no valid reason why expert testimony 
should not be confined to an adequate list of specialists, 
of the competency and integrity of which the Court has 
some satisfactory evidence other than the statements of 
the witnesses themselves. Such a rule would both help 
the honest litigant in proving his case, and thwart the 
dishonest attempt of his unscrupulous adversary to take 
an unfair advantage of him. 

The so-called “qualification” of experts may once have 
meant something, but is clearly inadequate now, involving, 
as it does, no certificate of actual present ability by anv 
one in a position to know, and no check whatever on 
morality. Yet the Courts sit day after day hearing, on 
behalf not only of plaintiff, but of defendant as well, ex- 
perts of obviously mediocre learning and ability, and less 
integrity, giving partisan opinions obviously insincere and 
clearly not conductive to justice. 

It is, therefore, recommended that expert medical testi- 
mony in accident cases be confined to a group of physicians, 
to be selected by the Courts as available from a list fur- 
nished by the College of Physicians. The College has 
already indicated to the Committee its willingness to do 
its share toward thus curbing the known abuses of medical 
testimony. The list submitted would include in each branch 
physicians willing and qualified to give expert testimony. 

The following Rule of Court, which the Committee 
recommends be suggested by the Association for adoption 
in substance by the Courts, would, it is believed, be effec- 
tive. Its adoption would, of course, leave the parties free 
to call the family physician or any other physician they 
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choose, relative to the patient’s medical history and his actual 
physical condition, as to the treatment given, or as to any 
other actual facts relevant to the case:— 


“Expert medical testimony in cases involving per- 
sonal injuries, shall be confined to medical practitioners 
selected by the Court from a list nominated by the 
Council of the College of Physicians. A copy of such 
approved list shall be kept by the Clerk of each Court, 
open to inspection. In case any attorney desires the 
services of any expert in any branch not covered by 
such list, the Court in which the case is pending may 
designate such a one. The fees of such medical wit- 
ness shall be paid by the party calling him and shall 
not be chargeable as part of the taxable costs of the 
case.” 


As heretofore stated, by far the most prevalent and 
serious present abuse in connection with accident litigation, 
is the assertion, by or on behalf of persons present at 
the happening of an accident, but not appreciably injured 
thereby, of claims for damages for minor injuries by 
reason thereof. 

This abuse is the direct outgrowth of the present system 
of the direct and indirect solicitation of accident cases. 
A large proportion of such persons would never think of 
making claims in such cases were they not induced to do 
so by some one who hopes to make a cash profit from 
the claim. The cure for the abuse is obviously to abolish 
the cause of it. 

Encouragement is given to the assertion of such fake 
claims by the practice on the part of the insurance com- 
panies of settling them for small sums in order to prevent 
their manipulation into larger claims by unscrupulous 
attorneys. The insurance companies are also led to make 
settlements in innumerable cases, which they know to be 
unsound, by the insistence on the part of their policy 
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writers that the assured be relieved of the annoyance of 
litigation, and by the fact that the insurance law requires 
the increase of the reserve to cover all asserted and open 
claims. 

In this connection, it should be observed that the prac- 
tice of seriously asserting such unfounded claims is not 
followed by the larger accident offices to the same extent 
as by beginners anxious to get a start in this practice. 
Indeed, one of the most prominent accident lawyers testified 
that on the average the collection of a claim under $200 
did not pay its share of the overhead for investigation, 
attention, and settlement, and that, under enlightened ac- 
counting, such cases were shown to have resulted in an 
ultimate net loss to him. 

This circumstance does not apply, however, to the be- 
ginner who has a surplus of available time at his disposal 
and who is anxious to get a start and to obtain the ad- 
vertisement incident to a large number of cases on the 
trial lists, and in press notices of suits brought. 

The almost unbelievable extent to which some attorneys 
and their physicians will go in “framing” these small cases 
is well illustrated by the facts testified to before the Com- 
mittee by a thoroughly credible witness, an ex-employee 
of the attorney in question, and corroborated by admissions 
on the part of certain of the physicians themselves. Of 
the 1200 to 1500 claims in the hands of this attorney at 
the time, less than a dozen represented serious injuries. 
All the others were what the witness termed “scratch” 
cases. The Insurance Companies invariably insisted on a 
medical examination. The regular routine procedure con- 
ducted by the lay associate, and fully known to and ap- 
proved by the attorney himself, was as follows:— 

The claimant would be instructed to call at the attorney’s 
office about 20 minutes to half an hour before the time 
appointed for the arrival of the doctor for the Insurance 
Company. The claimant was then interviewed with a view 
to deciding what injuries might plausibly be claimed. If, 
as was Often the case, the claimant had not in fact been 
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examined by any doctor, he was told the name of the 
physician available for the attorney’s purpose, the one being 
chosen whose office was nearest the claimant’s home. The 
claimant was also told the number of visits that he was 
supposed to have paid the doctor, whom he had really 
never seen or heard of. 

On the arrival of the insurance doctor, the claimant 
repeated his story, including the number of designated visits 
to the specified physician, all of which was recorded. 

After the examination, a statement of the physical con- 
dition and diagnosis was made out and sent to the physician 
in question, on a form which closed with the request 
“Kindly confirm the above.” 

The physician sent back certificates as requested, including 
the number of visits designated, without ever having seen 
the patient. 

These things were done under the direct observation of 
the attorney’s office manager, and were apparently fully 
known in all their aspects to the attorney himself. 

The witness gave the names of several physicians who 
participated in such procedure. The attorney’s records 
show that these physicians had been employed by him in 
numerous cases, whereas their own records and recollections 
failed to show any visits by them to or from many of the 
specified claimants. 


In addition to the practice of presenting false medical 
reports to the defendant companies as a basis of settlement, 
it is not an infrequent occurrence to have false repair bills 
presented for damages to automobiles, certain garages 
doing their part in connection with the practice. 


It is hoped that the abolition of the practice of solicita- 
tion, coupled with the example made of the attorneys whose 
activities of this kind have come to light, will put a stop 
to abuses such as these. 
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GROUP SETTLEMENTS. 


A situation as to which the Committee has taken con- 
siderable testimony and given much consideration in con- 
nection with the present investigation, is the matter of so- 
called Group Settlements. 

When an attorney has accumulated a number of different 
claims against the same defendant, or against parties in- 
sured by the same Accident Insurance Company, he and 
the attorney or claim agent for the Utility or Insurance 
Company arrange for a series of consecutive conferences, 
at the close of which they endeavor to settle all these cases 
at once. 

Extensive preparation for these conferences, which often 
consume many days, is made by both parties. Counsel for 
the claimant makes a careful summary of the material facts 
of each of his cases, noting the weak points as well as the 
strong. He endeavors to discuss each claim with the client, 
and to ascertain, after giving the client his opinion as to 
the possibilities of the case, the lowest amount the client 
is willing for him to accept in settlement. 

Counsel or the claim agent for defendant also collects 
all his reports and available data as to each case, and makes 
up his mind what figure to offer initially as to each, and 
how much he will be willing to increase such figure if 
necessary. 

They then meet with all their papers, and take up the 
cases one by one. After the preliminary exchange of their 
initial offers, usually wide apart, they proceed to advise 
one another, with progressive candor, of the testimony 
available in support of their respective positions. As the 
conference proceeds and each acquires increasing confidence 
in the frankness of the other, and learns what the other 
has against him, all the facts on each side come out in the 
open. The disclosure of a weak point on one side is com- 
pensated by a disclosure of a weak point on the other side 
in a later case. 

The success of the procedure turns on the absolute candor 
and good faith of each side. 
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Defendant can well afford to be frank. The conclusion 
of such a wholesale settlement will enable him to dispose 
of a multitude of claims at a minimum expense. 

Plaintiff's attorney realizes, too, that if he gets caught 
holding back something, it will result in a reprisal by the 
other or may preclude the opportunity for future similar 
conferences in following years. 

The great advantage of such settlements to plaintiff's 
attorneys is in enabling them to make the quick turn-over 
essential to their business. An accident office which de- 
pended solely on verdicts would quickly starve to death. 
Indeed, it is the usual practice on the part of the defend- 
ants, when an attorney is manifestly exorbitant in his de- 
mands, or guilty of bad faith in his negotiations, to refuse 
to settle any of his cases with him at any figure. His 
cases are then all assigned to one trial lawyer, who has in 
charge so many cases against other lawyers that he is 
usually actually engaged in another trial when the cases of 
the attorney in question are reached on the list. This pro- 
cedure often is coupled with direct negotiation and settle- 
ment with the clients of the offending attorney over his 
head. It always results, sooner or later, in a chastened 
attitude on his part. 


By the time the conference has covered the entire list, 
each knows practically all that the other has on every 
case. They then revise their respective figures, in view of 
this accretion of mutual information, and in many cases 
arrive at a middle ground acceptable to both. To cover the 
cases on which they are still apart, defendant usually pro- 
vides an arbitrary sum, over and above the aggregate of 
his offer on the case not agreed to, which is ordinarily 
about 10% of the total of defendants’ figures on the 
whole list. This amount plaintiff’s attorney may distribute 
as he sees fit among the cases in which defendant’s final 
offer is below the figure which his client is willing to accept, 
or which he thinks the case warrants. 
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Plaintiff’s attorney then again takes up the open cases 
with each of his clients, giving them the benefit of the in- 
formation acquired from defendants, and often finds that 
their demands are modified thereby to such extent as to 
make settlement feasible, a contribution being made, where 
necessary, from the arbitrary sum above referred to. In 
cases where so many clients are still obdurate that the 
arbitrary sum will not go round, the attorney makes up the 
necessary difference by scaling down his fee in the cases 
in question, so that these clients will receive net, as their 
share, amounts equal to at least 50% of the figures at 
which they were willing that the attorney settle the cases. 

Having thus worked out the situation with his clients, 
the conference reconvenes, and the parties settle the entire 
list in one final transaction, separate releases being given, 
however, in each case involved. 


When a Group Settlement proceeds as above described, it 
is unquestionably to the advantage of all concerned. De- 
fendants benefit by the disposal of a great number of claims 
at fair figures and with a minimum of expense. They 
profit greatly and properly by dealing frankly with responsi- 
ble attorneys for the claimants, with whom they build up 
a record of mutual fair dealing highly advantageous to 
all concerned. 

Plaintiff's attorney effects the quick turn-over so essential 
to keep his office running. 

The plaintiffs themselves receive promptly the compen- 
sation of which they are often sorely in need. While very 
often these amounts are less than what they might ultimately 
get were the case brought to trial, very often this extra 
amount is one to which they are not properly entitled, and 
one which could be secured only by a great strain on their 
nervous systems, not to speak of their consciences. While 
the disclosure by plaintiff’s attorney of the weak points in 
certain cases, in consideration of the disclosure by defend- 
ants of the weak points in others, works to the disadvan- 
tage of the clients in the first group, this is not to be de- 
plored, since it is conducive to ultimate justice for all. 
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The public benefits most of all by relief from the enor- 
mous expense which would be incident to the multiplication 
of Court functionaries necessary to dispose by trial of 
the multitude of cases thus settled without litigation. 


The dangers in the procedure lie, first, in the temptation 
to plaintiff’s attorney to make his quick turn-over, by 
settling his clients’ cases for much less than he knows 
they are really worth, persuading them to agree to this 
by a consciously pessimistic version of the possibilities 
of the case; second, in the possibility of a manipulation by 
him of the respective cases so that the aggregate figure 
offered by defendant is made possible by transferring to 
the weaker cases of the more intelligent, insistent and 
influential clients, amounts properly attributable to the 
sounder claims of the less intelligent and more credulous. 

Although an attorney may properly give due considera- 
tion to the manifest advantage to his client in securing a 
quick settlement and in avoiding the worry, trouble and 
time incident to litigation, his personal desire to make a 
quick turn-over should not be indulged at his client’s ex- 
pense. It is feared that not infrequently Group Settlements 
are made possible by immediate exigencies in the exchequer 
of plaintiff's attorney, to the manifest advantage of the 
defendant. 

It appears to the Committee eminently proper that the 
fees charged in cases so settled should be at a less average 
rate than in cases disposed of by a more expensive process, 
with, of course, due allowance in cases involving extraor- 
dinary investigation preparatory to the conference. 


It is believed that the manipulation of the respective 
cases within the group to the disadvantage of some of them 
very frequently occurs in varying degrees. It is quite usual 
for the defendant, in the final settlement, to prepare the 
releases in such respective amounts as plaintiff’s attorney 
specifies, so long as the aggregate does not exceed de- 
fendant’s agreed total. In such case, it is manifestly to 
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the great advantage of plaintiff’s attorney to endeavor to 
induce his clients to accept as little as possible for their 
claims, since every dollar that he can persuade them to 
come down he will himself receive, the figure to make the 
settlement balance being contributed from the total of his 
fees. Several attorneys admitted that they frequently did 
not tell the clients the figure named for their cases by de- 
fendant in a group settlement, where this was higher than 
that which the client was apparently willing to accept. 

This manipulation often occurs in case of the smaller 
and weaker claims. From every such conference there 
emerge a number of cases known as “turn downs,” in 
which defendant denies all liability if the true facts come 
out. In one such settlement involving 779 cases, there 
were 282 such “turn downs.” It is regarded as a valuable 
asset of every accident attorney to acquire and preserve 
a reputation for being able to collect something for every 
case which he accepts. He may choose to sustain this 
reputation solely at his own expense, by making small 
payments in hopeless cases out of his proper fees in the 
other cases. While this may improperly encourage the 
assertion of unsound claims, it is not so serious. Where, 
however, he makes such payments at the expense of the 
other clients, having sound claims, it is manifestly improper. 

It is not to be wondered that defendants are wont 
to wink at such manipulation. The Group Settlement 
is clearly to their advantage, and it is immaterial to 
them that the figures be juggled around among the different 
cases, so long as the agreed aggregate is not exceeded. 
There is always a strong temptation to pay small sums 
in cases known to be bomb-proof, for the sole purpose of 
securing a release for a large case of dangerous possibilities. 
It is hoped, however, that a far-sighted view will deter 
them from jeopardizing the whole svstem of group settle- 
ments by making these unpopular, through a record of 
dissatisfied clients. 

Several attorneys testified that they had discontinued the 
practice of Group Settlements because of the discontent 
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among their clients which such settlements had created 
in the past. In certain of such cases, however, the defendant 
may have had something to do with such discontinuance, 
for reasons heretofore indicated. 

The better practice, followed by the attorneys having 
uppermost in their minds the presentation of a record of 
absolute fair dealing with their clients, is for them to 
advise the clients, in the case of all “turn downs” which 
they themselves regard as hopeless on the true facts, that 
they can recover nothing and are unwilling further to 
prosecute the case. 

The practice of thus withdrawing from such hopeless 
cases is believed to be followed by a number of offices. 
It should, of course, never be followed in regard to a 
claim which the attorney really believes to be sound and 
recoverable, merely to enable him to settle his other cases. 


In effecting Group Settlements, defendants sometimes 
make it a condition of the settlement of any cases that 
all be settled. This attitude is believed to be unfortunate, 
as tending greatly to stimulate the temptation to manipula- 
tion by plaintiff's attorney. While both parties should 
enter the conference with the hope and determination of 
settling all the cases, nevertheless, when, after full inter- 
change, their figures as to a given case are hopelessly at 
variance, this case should be set aside for future negotia- 
tion or trial and the settlement proceed as to the balance. 
The conference should break up only when one side or 
the other manifests an attitude so manifestly unreasonable 
or lacking in good faith as to make a resort to the Courts 
necessary to bring him to a more reasonable frame of mind. 


While there are clearly incident to Group Settlements 
temptations, dangers and abuses not found to exist to the 
same extent where each case is handled separately, the 
Committee is clear that, on the whole, the manifest advan- 
tages of such practice to all concerned more than outweigh 
its disadvantages. Such settlements should. it is there- 
fore believed, be encouraged, the attention of both parties 
being particularly directed to the circumstances above 
referred to. 
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ABUSES BY DEFENDANTS. 

Attorneys for defendants in accident cases neither solicit 
such cases nor receive contingent fees in connection there- 
with. Their participation in such cases is not, therefore, 
strictly within the scope of the resolution giving rise to 
the present investigation. Nevertheless, certain practices 
for which defendants are responsible in such cases (some 
of which have heretofore been noted) have so direct 
a bearing on certain of the abuses already referred to, as 
to require notice herein. 


The Securing of Releases Immediately Succeeding the 
Accident. 


Plaintiffs’ attorneys contend that the solicitation of per- 
sonal injury claims is rendered necessary by reason of the 
improper activity of defendants’ adjusters in securing re- 
leases within a few hours after the accident. Defendants’ 
representatives, on the other hand, contend that the early 
visit of their adjusters is necessary to protect them from 
the exorbitant demands inspired by the misrepresentations 
of the Runners. 

There is more truth in the second contention than in the 
first. The primary reason for the present practice of 
soliciting cases is the competition for such cases among 
plaintiffs’ attorneys. While some of the large utilities have 
facilities for obtaining quick news of accidents, so that 
their adjusters may sometimes arrive about abreast with the 
first of the Runners, the insurance companies, as a rule, 
except in very serious cases, receive notice of the accident 
only after several days, sometimes weeks. 

It does appear, however, that not infrequently defend- 
ants’ adjusters secure signatures to releases before the in- 
jured party has had a fair chance to realize his rights. If 
in such cases (as is the policy of the far sighted companies), 
the claimant is paid the fair value of his claim, the early 
settlement is a benefit to all concerned. All that the claimant 
loses in such a case is a chance to make his case appear 
better than it really is. 
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Where, however, the case is settled for a trivial amount, 
because the extent of plaintiff's damage has not developed, 
or because he does not realize his real rights, the situation 
is one which should be corrected. 


The Practice of Settling Small Claims known to be Invalid. 


Allusion has already been made to the tendency of de- 
fendants, particularly Insurance Companies, to settle almost 
any claim in the hands of an attorney or an adjuster, on 
which a doctor’s certificate has been procured by claimant, 
even though they know that such claim is without proper 
foundation, and if contested cannot succeed, unless im- 
properly manipulated. 

As stated, the reason for such practice is, first, the fear 
of such manipulation; second, the insistence by policy sales- 
men on freedom for the insured from the annoyance of 
litigation ; third, the desire of the Home Office to reduce the 
reserve which the law requires them to keep against open 
claims. 

The number of small fake claims which are thus settled 
for $25 to $100, is enormous. 

The practice gives encouragement to and makes possible 
the existence of professional adjusters and unscrupulous 
attorneys who deal in such cases and in nothing else. 

It is strongly urged that the Insurance Companies and 
the Utilities take a strong and united stand against any 
recognition in such cases. The Committee is satisfied that 
such a stand, unitedly maintained for a reasonable period, 
would go very far to break up permanently the present 
widespread assertion of such fake claims. 


Delegation of Subrogation Claims to Other than the Regu- 
lar Attorneys of the Insurance Companies. 


A few Insurance Companies give out subrogation claims 
in Workmen’s Compensation cases, and sometimes in 
other cases, not to their general attorneys, but to other 
attorneys specializing in accident cases for plaintiffs, many 
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of whom are apparently willing to take such cases without 
charging the Insurance Company any fee, in return for 
access to the client’s claim against the defendant. In re- 
turn for the attorney’s service, the Insurance Company 
aids the attorney in working up the case and sometimes 
winks at an obviously built up case in the hope thereby that 
it will be able to recover on its subrogation rights. 

In other instances, it appears that subrogation cases, 
or at least “leads” to such cases, are given to accident at- 
torneys by adjusters for Insurance Companies. Such ad- 
justers, who often receive but small salaries, are doubtless 
subjected to severe temptations in connection with the ac- 
ceptance from plaintiff's attorneys of gratuities, not only 
in recognition of “leads” given, but also possibly some- 
times in connection with settlements with the outcome of 
which the attorney desires tangibly to show his satisfac- 
tion. 


Erroneous Information by Insurance Companies as to 
Amount of Policy. 


A few of the Insurance Companies apparently give out 
erroneous information as to the amount for which the 
defendant is insured. One case has come before the Com- 
mittee in which a minor was most seriously injured, by the 
admitted fault of the defendant. He suffered concussion 
of the brain, a broken nose, a misplacement of the left eye, 
leading to partial blindness, a fracture of the jaw, which 
was so serious that the jaw will be permanently mis- 
shapen, a dislocated shoulder, and an arm broken in two 
places. The defendant in fact had a $20,000-$40,000 
liability policy, but the Insurance Company represented to 
the plaintiff’s attorney that the policy was only a $5000- 
$10,000 policy. The result was that the minor’s case 
was settled for the obviously inadequate sum of $7500. 


Refusal to Settle Small Claims for Property Damage. 


A number of the Insurance Companies, and also certain 
of the largest of the Public Utilities, have apparently adopted 
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a policy of refusing to settle small claims for property 
damage, unless accompanied by a claim for personal injury. 

This policy is apparently based on the assumption that 
such small claims, incapable of manipulation into larger 
claims, will be abandoned by claimants if settlement is 
refused, inasmuch as the expense of litigating them will 
exceed the recovery. 

While such assumption is in most cases well founded, 
this policy overlooks the irritation and indignation which 
it arouses on the part of honest claimants. This must re- 
act to the disadvantage of the salesmen of the Insurance 
Company and of the Department of Public Relations of the 
Utility. Not infrequently, also, a claimant whose just 
demand for the settlement of property damage is refused, 
may thereby be induced to invent a personal injury claim 
to be added to it, resulting in an ultimate recovery of the 
property damage in full, with something over. 
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OTHER REMEDIES FOR EXISTING ABUSES 
CONSIDERED BY THE COMMITTEE. 





The most effective remedy for the abuses at present 
existing in connection with accident litigation would, of 
course, be the substitution for such litigation of a system 
of compulsory payment for injuries, on a prescribed scale, 
irrespective of negligence, similar to that provided by the 
Workmen’s Compensation Act, which has for the most part 
taken master and servant litigation out of our Courts. By 
reason of its automatic schedule, this Statute has made local 
master and servant cases too unprofitable to be courted by 
any lawyer. The thousands of master and servant cases 
which formerly crowded our Court dockets have now largely 
disappeared therefrom. 

Several serious difficulties, however, stand in the way 
of the effective enactment of such a law. 

In the first place, there is the Constitution. 

The basis for the constitutionality of the Workmen’s 
Compensation Act was the existence of a contractual re- 
lation between the injured employee and his employer, 
into which status the law could, by presumption, and by 
threatening to deprive the employer of the common law 
defenses of the fellow servant rule and the assumption of 
risk doctrine, inject a “voluntary agreement” by which, at 
the inception of the relation of employer and employee, the 
former agreed to pay compensation irrespective of negli- 
gence, and the latter agreed to waive the possible right to 
full damages. 

In ordinary negligence cases, however, there is no pre- 
existing relationship between plaintiff and defendant on 
which the law can graft an agreement to pay and receive 
compensation at the stipulated rates, irrespective of negli- 
gence or of greater actual damage. 

In order to make a Compensation Act effective in such 
cases, it must be made to the advantage both of the claim- 
ant and of the party liable, the one to waive his right to 
full damages, and the other to assume liability for com- 
pensation where he has been guilty of no negligence. 
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It is perhaps possible to create such a situation as to the 
claimant, by taking from him certain procedural common 
law advantages, similar to the fellow servant and assump- 
tion of risk defenses which the Workmen’s Compensation 
Act takes from the employer who refuses to accept the 
Act. Thus a plaintiff refusing to accept compensation 
might be required affirmatively to prove not only negligence 
on the part of the defendant, but also the absence of con- 
tributory negligence on his part. Any one not making, 
within a brief period following the accident, an irrevocable 
election to waive all right to compensation at the statutory 
rates and to stand on his common law right, might be con- 
clusively taken to have elected to receive compensation only. 
Certain specific acts, such as crossing at other than desig- 
nated points, failing to bring his vehicle to a full stop within 
ten feet of the crossing, the violation on his part of the pro- 
vision of any statute or ordinance regulating traffic, etc., 
might be made to constitute contributory negligence per se. 
To give the Trial Judge, in case a plaintiff refused to 
accept compensation, the right to comment freely on the 
evidence, would deter many an attorney from advising his 
client to take this course. Other similar deterrents will 
occur to those charged with framing such an Act. 

It is obvious, however, that such deterrents cannot also 
be imposed on the defendant, since this would make it to 
plaintiff’s advantage to stand on his common law rights. 

The solution of the problem of bringing defendants under 
such a law may, however, be reached in another way. 

Excluding the master and servant cases, probably not 
less than 90% of the claims for personal injuries now 
result from the operation of power driven vehicles. This 
situation is one created by an entirely new condition in 
our social system, which should be provided for accordingly. 

The basic theory of the Workmen’s Compensation Act 
is that every industry should properly pay for the injuries 
incident to its prosecution. The owner of a factory thus 
pays for the broken legs of his employees just as he does 
for the broken legs of his machines, and passes on the 
charge to his customers. 





ot 
yw 


eR RS 


59 


The advent of the power driven vehicle makes it proper 
that this activity and the persons engaged therein, whether 
for profit or for pleasure, should automatically pay for the 
injuries incident thereto, the broken leg of a pedestrian 
being just as much part of the cost of running an automo- 
bile as is a broken axle. 

Every one operating a power driven vehicle using the 
public highways may, therefore, as a condition of obtain- 
ing a license therefor, be required both to agree to pay 
compensation to persons injured in the operation of such 
vehicle, irrespective of negligence, and also to provide 
adequate insurance for such payment, and a Board, like 
the Workmen’s Compensation Board, be created to deter- 
mine the right of the claimants to compensation at the 
rates provided. A similar stipulation can be exacted from 
all public service corporations as a condition of the exer- 
cise of their franchise to use the public highways. 

Such a law would, of course, leave a residue of cases 
unprovided for, including accidents not involving vehicles, 
and interstate vehicle accidents, but this residue would be 
much too small to support the present host of solicitors, 
who, with its adoption, would automatically be diverted to 
other activities. 

A radical change of this kind might meet with opposition 
on the part of some interested in the maintenance of present 
conditions. Its advantages are, however, manifest. It 
would benefit claimants by giving to each of them, in case 
of injury, a quick, certain and cheap recovery, and by doing 
away with the hardships due to vanished defendants and 
witnesses, long delays, the contributory negligence rule, un- 
collectible verdicts, captious juries and high attorneys’ fees. 

It would benefit defendants by fixing their liability, by 
saving them from the mercies of juries and by greatly 
reducing the amount of their attorney’s fees and payments 
on nuisance claims. 

It would benefit the public by eliminating the runner 
system with its evils, by relieving the courts of a mass of 
litigation, by greatly reducing the amount of perjury and 
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exaggerated testimony, and by saving many injured persons 
and their dependents from the need of public charity. 

While such a statute is being considered in New York, 
in Massachusetts and in a number of other States faced 
with the problems due to modern motor congestion, no 
completed law has as yet been put on the statute books in 
any State. 

The study which the Committee has given to this prob- 
lem, in connection with the present investigation, points 
strongly to the conclusion that the framing of such a law, 
which would both meet all valid constitutional objections 
and constitute an effective remedy for the present abuses 
and Court congestion, is entirely feasible. 

It is recognized that, in addition to the constitutional 
and procedural questions which have been discussed, the 
proposal to adopt such a compensation statute would neces- 
sarily raise important questions of an economic and social 
nature which do not fall within the scope of the present 
investigation of this Committee. These questions would 
necessarily be investigated and considered by the special 
committee whose appointment is recommended and would 
be weighed and passed upon finally by the legislature in 
its consideration of the proposed compensation statute here 
suggested. 

The Committee accordingly recommends that a special 
Committee be appointed to draft such a law and report the 
same to the January meeting, with a view to its possible 
introduction at the 1929 Legislature. 

Such a statute would not be a substitute for the remedies 
heretofore suggested, but a most potent supplement thereto. 
Its consideration need not, therefore, delay the adoption 
of such remedies. 


RULES OF CouURT RECOMMENDED FOR ADOPTION IN THE 
FOREGOING REPORT. 


1. Rule to Curb Solicitation. 


No attorney shall, directly or indirectly, pay or give, or 
sanction the payment or gift for his benefit of, any money 
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or thing of value, in consideration or in recognition of serv- 
ices in connection with the employment of such attorney 
in any claim for the recovery of damages for injury to 
persons or property. 


2. Rule to Preclude the Prosecution of Legal Claims by 
Persons not Members of the Bar. 


No attorney shall handle any claim for personal injuries 
save for the party legally entitled to damages therefor or 
for another member of the bar, and no attorney shall, di- 
rectly or indirectly, divide his fee with or pay any part 
thereof to any person not a member of the bar, or not in his 
exclusive employ. All damages collected by an attorney on 
account thereof shall be paid (after the deduction of proper 
charges) direct to such party irrespective of any claim by 
any party not a member of the bar to any part thereof. The 
purpose of this Rule is to preclude the handling and barter 
of accident claims by persons not members of the bar, and 
hence not subject to supervision and discipline by the Court. 
Attorneys are expected to cooperate in the observance of the 
spirit, as well as the letter, of this Rule. 


3. Rule Relative to Powers of Attorney for Contingent 
Fees. 


No attorney shall institute or prosecute any action or 
undertake the collection of a claim, for the recovery of 
damages for personal injuries under an arrangement with 
his client for a contingent fee, unless :— 


(1) Either the basis for the fee be a proportion of the 
net recovery after deducting all expenses not properly pay- 
able by the attorney, or the client be assured at least a 
specified proportion of the gross recovery, the attorney 
paying all proper expenses; 

(2) The power of attorney embodying such arrangement 
shall distinctly provide that in case of the client’s dissatis- 
faction with the amount of the fee charged, he may require 
the attorney to submit to the Court in which the suit was 
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brought (or to the Court in which the contract writs are 
then running if no suit has been brought) the question as 
to what, under all the circumstances, is a fair and proper 
charge for the attorney’s services. 


4. Rule Requiring Statements Showing Settlements with 
Clients. 

Every attorney effecting the recovery of damages for 
personal injuries, whether by settlement or through litiga- 
tion, shall forthwith fill out, in duplicate, a statement, in 
substantially the form set out below, showing in reasonable 
detail the disposition of the amount received. One such 
copy shall be delivered to the client, and the other shall be 
preserved by the attorney for six years following such 
settlement, subject to inspection by the client, by the Court, 
and by the Committee of Censors of the Law Association. 
Such statements accumulated by an attorney ceasing to 
practice may be turned over to the then Chairman of such 
Committee. 

No power of attorney in any such case shall authorize 
the settlement of the claim for a sum less than that expressly 
approved by the client. 


Form of Statement. 


5. Rule Prohibiting Contingent Compensation to Medical 
Practitioners. 


No attorney engaged in handling any case (whether in 
suit or not) involving damages for personal injuries, shall, 
directly or indirectly, hold out to any medical practitioner 
the promise, assurance or hope of compensation contingent 
on the outcome thereof, nor shall any such attorney, after 
the successful termination thereof, pay or give to any such 
physician, in recognition of the services of such physician 
in connection with such case, whether as a gratuity or other- 
wise, any money or thing of value, in addition to the com- 
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pensation at the specified rate agreed on by the attorney, 
win or lose, at the time such physician was employed by the 
attorney. 


6. Rule Restricting Expert Medical Testimony to Medi- 
cal Practitioners Approved by the Courts. 

Expert medical testimony in cases involving personal 
injuries, shall be confined to medical practitioners selected 
by the Court from a list nominated by the Council 
of the College of Physicians. A copy of such ap- 
proved list shall be kept by the Clerk of each Court open 
to inspection. In case any attorney desires the services of 
any expert in any branch not covered by such list, the Court 
in which the case is pending may designate such a one. 
The fees of such medical witness shall be paid by the 
party calling him and shall not be chargeable as part of the 
taxable costs of the case. 


Respectfully submitted, 
FRANKLIN E. BARR, 
FREDERIC L. BALLARD, 
JOHN ARTHUR BROWN, 
SHIPPEN LEWIS, 
FRANCIS A. LEWIS, 3rp, 
BENJAMIN H. LUDLOW, 
WILLIAM CLARKE MASON, 
LEMUEL B. SCHOFIELD, 
HENRY S. DRINKER, Jr., Chairman, 


Committee of Censors 
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Mr. Schofield does not concur in the portions of the 
above report dealing with Group Settlements and with the 
suggested Compensation Act. 
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ADDENDUM TO REPORT. 


The present investigation has brought to the atten- 
tion of the Committee, a similar situation in connection 
with criminal practice, which, while not strictly within the 
scope of the Resolution of the Association, is so nearly 
related as to warrant, in the opinion of the Committee, 
notice in connection therewith. 

In criminal cases there is no remotest contingency con- 
nected with the payment of an attorney’s fee. This is 
always payable in advance, in cash. The incentive to the 
lawyer in preparing for and in conducting the trial is his 
desire to acquire a reputation for acquittals, without which 
no criminal lawyer can long survive. 

Of the cash fee thus paid in advance, one-half, by firmly 
established custom and practice, is turned over forthwith 
in cash to the person recommending or sending the client 
to the lawyer. Ina substantial number of cases, this is the 
Committeeman or some other local politician. He is given 
his 50% of the fee, not only in recognition of his service 
in sending the case to the donor, but also in consideration 
of the use by him of his political influence in getting the 
prisoner acquitied. 

It is directly to the interest of the politician to secure 
such acquittal. Not only will it enhance his prestige with 
the prisoner and his friends, and that of the attorney whom 
he has patronized, but it will also make the prisoner avail- 
able as a subject for similar transactions in the future. 
Habitual offenders, habitually acquitted, apparently form 
one of the most, if not the most profitable sources of 
revenue to the successful criminal lawyer. 

In a very considerable proportion of cases, the direct 
recipient of the “gratuity” is a member of the police force. 
If not the officer making the arrest, who will be called as a 
witness for the prosecution and whose testimony is neces- 
sary for a conviction, he is a fellow member of the force, 
who will “within reason,” do the same for him in the next 
case, when their positions are reversed. Whether, where 
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the politician receives the split, he distributes a part of it, 
and to whom, must be the subject of conjecture. 

Those familiar with criminal cases, particularly those 
relating to technical statutory offenses by habitual offend- 
ers, realize how often a conviction turns on the whole or 
half-hearted testimony of the police officer. It is believed 
that the reason for a large part of the half-hearted cases is 
found in the situation above described. 

How can it be humanly possible that innocent people are 
not continually arrested and guilty people continually ac- 
quitted, with such an incentive continually at work? 

The foregoing situation is referred to the Association 
and to the Director of Public Safety for such attention as 
they may respectively see fit to give to it. 
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EXHIBIT A. 


QUESTIONNAIRE FROM BOARD OF CENSORS TO MEMBERS 
OF PHILADELPHIA BAR APPEARING FOR PLAINTIFF ON 
THE 1927 TRIAL List IN A SUBSTANTIAL NUMBER OF 
CASES. 


1. Name. 
2. Address. 


3. Name of members of firm and other members of 
Philadelphia Bar associated with or employed by them. 


4. Give the names of all persons other than members of 
the Philadelphia Bar employed by you or your firm at any 
time since January 1, 1926. 


5. Have any persons been in your employ since January 
1, 1926, who have or ever had authority to secure for you 
the signature of claimants to your contingent fee con- 
tracts? If so, give the name and address of such person. 


6. State the duties of each person, including a specific 
statement as to whether it is the duty of any such person 
to solicit claims for personal injuries from persons who 
have not been actual clients of you or your firm. 


7. Has any instance ever come to your notice since 
January I, 1927, of any such claim which has been placed 
in your hands as the result of any such solicitation? 


8. Since January I, 1926, have you or any member of 
your firm, or any one on behalf of you or your firm, paid, 
given or transferred money or anything of value to any 
one in order to induce any one to place or cause to be 
placed in the hands of you, your firm or associates, any 
claim for damages for personal injuries, or in order to 
obtain, or which has resulted in the obtaining of, a power 
of attorney authorizing you to represent any such claimant? 


ver 








IN 
IF 


ou 
i 
on. 


ific 
on 
‘ho 


nce 


ced 


id, 
uny 

be 
any 

to 
wer 
nt? 








67 


9. State the circumstances of each such payment, gift 
or transfer. 


10. Since January I, 1926, have you or any member of 
your firm or any one on behalf of you or your firm, paid, 
given or transferred any money or thing of value to any 
member of the Police force, who you or they believe has 
theretofore been in any way instrumental in placing or 
causing to be placed in the hands of you, your firm or 
associates, any claim for damages for personal injuries? 


11. If so, when, to whom and under what circumstances? 


12. Since January I, 1926, have you or any member of 
your firm or any one on behalf of you or your firm, paid, 
given or transferred any money or thing of value to any 
officer or employee of any Hospital, who you or they be- 
lieve has theretofore been in any way instrumental in 
placing or causing to be placed in the hands of you, your 
firm or associates, any claim for damages for personal 
injuries ? 


13. If so, when, to whom and under what circumstances? 


14. Since January 1, 1926, have you or any member of 
your firm or any one on behalf of you or your firm, paid, 
given or transferred any money or thing of value to any 
physician, who you or he believes has theretofore been in 
any way instrumental in placing or causing to be placed in 
the hands of you, your firm or associates, any claim for 
damages for personal injuries? 


15. If so, when, to whom and under what circumstances? 


16. Have you a printed or type-written form of power 
of attorney for use in claims for personal injuries? If so, 
annex a copy. 
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17. Have you a printed or type-written form of settle- 
ment sheet which you use in settling with clients for 
amounts received by you from the defendants? If so, 
annex a copy. 


18. Do you keep books showing in detail the settlements 
with your clients in such cases, with the disbursements, 
deducted before division with the client? 


19. Give name and address of any physicians who have 
been employed by you more than once since January 1, 
1926, in connection with claims for personal injuries, 
stating the number or approximate number of times each 
has been so employed. 


20. State 


(1) the basis on which each such physician has been 
compensated ; 

(2) the total amount paid and owing to such 
physician since January I, 1926; 

(3) the number of cases in which such physician 
has been employed. 


21. In case of each such physician who has been so 
employed six or more times since January I, 1926, state 
the amount recovered from defendant and the amount paid 
the physician in each of six cases named, choosing cases 
showing recoveries progressively from the smallest to the 
largest in which such physician was employed. 


22. Do you know of any instance since January I, 1926, 
in which you or any member of your firm, or any of your 
associates, has been offered, on behalf of a defendant in 
a claim for personal injuries in which you represented the 
claimant, a settlement in an aggregate sum equal to at least 
double the amount which the claimant has theretofore 
indicated a willingness to accept plus the amount of the 
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actual disbursements and expenses in connection with the 
prosecution of such claim, which such offer was refused 
by you and was not communicated by you to such claimant? 


23. Have any claims in personal injury cases been re- 
ferred to you since January 1, 1926, by insurance companies 
or the representatives of insurance companies? If so, what 
were the terms of the reference? 


24. Was any part of the sum recovered or to be recov- 
ered paid or to be paid by you or by the claimant to the 
insurance company or to the representative of such com- 
pany, and if so, how much? 


25. Since January 1, 1926, has more than one claim 
in a personal injury case been referred to you by or at 
the solicitation of any one person? If so, state all instances 
in which more than one such claim has been referred to 
you by every such person. 


26. Since January 1, 1926, have you or any one on your 
behalf, paid to any witness in an accident case in which 
you represented the plaintiff, an amount in excess of what 
you had reason to believe was fair compensation to such 
witness for the time actually spent in Court? 


27. Do you regard yourself as having a proprietary in- 
terest in a case in which your client has signed a contingent 
fee power of attorney, entitling vou, by virtue of your 
interest in the recovery, to a voice in the amount for 
which the case is to be settled? 
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EXHIBIT B. 


QUESTIONNAIRE FROM COMMITTEE OF CENSORS TO 
INSURANCE COMPANIES. 
1. Names and addresses of attorneys employed by you 
on a regular salary basis. 


2. Names and addresses of attorneys whom you employ 
on a fee basis for defense purposes. 


3. Names and addresses of attorneys to whom you refer 
any and all subrogation cases for prosecution, and method 
of remuneration to such attorneys. 


4. Please state usual method of enforcing subrogation 
rights (a) in automobile cases, (b) in workmen’s com- 
pensation cases. 

5. Have any of your employees, either attorneys or lay- 
men, the authority, either expressed or implied, to press or 
file suit, or give to anyone any information on which to 
base a claim or suit by which any benefit, other than com- 
pensation from your company itself, is received by your 
employee? Do you know of any instances in which such 
authority has been assumed or exercised by any such em- 
ployee? 


6. Do any of your employees have authority, either ex- 
pressed or implied, to turn over to any attorney other than 
your regular general counsel, compensatiqn cases or sub- 
rogation cases of any kind? 


7. Do you ever turn over subrogation cases, either auto- 
mobile or workmen’s compensation insurance, to attorneys 
other than your regular defense attorneys? If so, to whom, 
and on what basis? 


8. Have your adjusters the power to settle on the spot 
when interviewing claimants? 
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g. If so, up to what amount? 


10. Is it your practice to make the cheapest possible set- 
tlement or one which is a fair one under the circumstances 
of the accident? 


11. Do you settle over the heads of attorneys, and, if 
so, when? 


12. Have you, since January 1, 1926, settled direct with 
doctors, and, if so, with what doctors? 


13. Have you, since January 1, 1926, settled direct with 
so-called runners or adjusters of any kind, and, if so, names 
and addresses of such runners or adjusters? 


14. Have you ever, in actions in which you are a joint 
defendant, thrown your file open to the plaintiff’s attorney, 
upon an understanding that the settlement shall be against 
the other party? If so, when and with what attorneys? 


15. Have you made group settlements since January I. 
1926, and, if so, what has been the method of such pro- 
cedure? And with what attorneys? 
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EXHIBIT C. 
SUPREME COURT OF PENNSYLVANIA. 
JupGEs’ CHAMBERS. 
PHILADELPHIA, May 109, 1928. 


Henry S. Drinker, Esq., Chairman, Committee of Censors 
of the Law Association of Philadelphia, 1429 Walnut 
Street, Phila. 


My DEAR Mr. Drinker:—This letter is written in reply 
to your request for my views upon certain undesirable 
practices, which are believed to have existed in Philadelphia 
for some time past, in connection with negligence cases as 
handled by a portion of the bar. 

My service on the Supreme Bench for more than eighteen 
years has removed me from close touch with practical 
affairs at the bar, so that I have no detailed or intimate 
information of existing conditions; but, from daily contact 
with active lawyers and constant review of negligence cases 
which come before our court, I have a general knowledge 
of the matters with which you are dealing. 

To my mind, the contract for a contingent fee lies at 
the root of the evil practices into which it is commonly 
believed some lawyers have fallen. I agree with Judge 
Sharswood that “such a contract changes entirely the rela- 
tion of counsel to the court; it reduces him from his high 
position of an officer of the court and minister of justice 
to that of a party litigating his own claim.” Of course, I 
am well aware that there are two sides to the question of 
contingent fees, and that such a method bi compensation 
has been very generally sustained, in Pennsylvania and 
elsewhere, on the negative principle that to deny lawyers 
the right of contracting for such fees may in many instances 
deprive poverty-stricken litigants of opportunity to bring 
their causes before the courts for adjudication. 

This theory has always seemed to me a sad indictment 
of a profession which should be viewed more in the nature 
of a calling than of a business. The attitude of the bar 
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ought to be such that no one with a just cause would be in 
danger of going without representation. In other words, 
the true lawyer should always be willing, even at his own 
expense, to espouse and represent the cause of an injured 
person, taking chances of obtaining proper compensation 
for his services; but the courts, recognizing the short- 
comings of human nature, notably selfishness, concluded 
long ago that poor litigants might be best served by allow- 
ing a lawyer to contract for compensation by acquiring a 
monetary interest in his client’s cause (Strohecker vs. 
Hoffman, 19 Pa. 223, 227; County of Chester vs. Barber, 
97 Pa. 455, 463; Perry vs. Dicken, 105 Pa. 83, 89), and, 
since this view seems still to prevail, I fear there is little 
hope of a total abolition of the right to contract for a 
contingent fee. There is hope, however, that a committee, 
such as you now head, through a fair, temperate and im- 
partial investigation, may arrive at the facts involved and 
plainly state them to the profession. When facts are before 
us, instead of mere rumors, we shall know more precisely 
the conditions and be able to estimate more fairly how 
far and in what ways members of the bar have abused their 
privileges in this regard. 

If investigation shows widespread abuses, your committee 
should deduce and state some general rules to govern 
lawyers in contracting for professional compensation, and 
to guide the courts in regulating contingent fees; then you 
should devise a plan of bar machinery to enforce whatever 
rules you may suggest. Such a finding of facts and stating 
of principles would, I am sure, have a broad and salutary 
effect, and might eventually bring about a consensus of 
opinion that by its own force would do much to eradicate 
the evil ways into which you may find a certain class of 
practitioners have fallen; but an organized body to in- 
vestigate complaints and enforce obedience would hasten 
this process. 

Some means should be found to discipline members of 
the bar who use paid agents, or “runners,” as they are 
popularly called, to bring business into their offices. 
Persons who pursue such employment cannot have a proper 
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conception of the ethics of a profession,—particularly one 
like ours, which deals before the courts with the sacred 
rights of man; and a lack of this ethical sense is sure to 
induce, for selfish gain, acts prejudicial to the administra- 
tion of justice. The American Bar Association adopted 
a code of professional ethics in 1908 (see pages 13 arid 
14, report of 1919), which contains a pronouncement 
against solicitation of business through paid agents, and 
the same code was adopted by the Pennsylvania Bar Asso- 
ciation in 1910 (see report of that year, page 292); but, 
so far as I am aware, no method has ever been devised 
or suggested for enforcing any of its canons, the code, to 
the present time, being very commonly regarded, I fear, as 
little more than a gesture of propriety. The Philadelphia 
Law Association, which your committee represents, has 
made no pronouncement of its own on the subject under 
discussion. To this time, the profession here in Phila- 
delphia seems to have shown little general, and no specific, 
interest in prohibiting the solicitation of business as a 
matter of professional ethics; and no means have been 
taken to call attention to or enforce the tenets of the 
American Bar Association code, adopted by our own State 
Association. While I personally am strongly against the 
use of agents to attract business, and believe the great 
majority of the bar join in this opposition, yet, until we 
have a well considered pronouncement on the subject from 
our Philadelphia Law Association,—a pronouncement 
which all may know is really intended to serve as a guide 
for future conduct,—I doubt the fairness or wisdom of 
publicly condemning any lawyer who, in the past, has em- 
ployed such agents, acting on a belief, which might under 
the circumstances be termed justifiable, that he was follow- 
ing a somewhat locally countenanced, or at least tolerated, 
practice. Where, however, participation in corrupt conduct 
is shown, it ought to be given publicity, and all concerned 
should be punished. 

In short, the best service which, in my opinion, your 
committee can render, is to find the facts as to any wide- 
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spread abuses, deduce therefrom certain principles to guide 
the profession in the future, and state them, with a plan 
of enforcement; for the present recommending retributory 
measures only in cases where your investigation reveals 
actual corruption. In such instances, both your committee 
and the courts ought to act with severity; for an unclean 
lawyer is not only a disgrace to his profession but a menace 
to the public at large, he is a nauseous thing and should 
be relentlessly abated like any other nuisance. 


Sincerely yours, 


(Sgd.) Ropert von MoscuHZiIskKeEr. 





76 
EXHIBIT D. 
Court oF Common PLEas No. 5. 
JUDGE’s CHAMBERS. 
PHILADELPHIA, June Ist, 1928. 


Henry S. Drinker, Jr., Esq., Chairman, Committee of 
Censors, 1429 Walnut Street, Philadelphia. 


Dear Mr. Drinker:—At a recent meeting of the Pre- 
siding Judges, the subject of discussion was the practice 
of the solicitation of contingent fee accident cases, with 
the evils resulting therefrom. We had before us a copy 
of the resolution of the Law Association, which we under- 
stand has been referred to the Committee of Censors. 

The Judges present at such meeting have instructed me 
to advise you of our interest in the subject of this investiga- 
tion, and of our desire to place at the disposal of the 
Committee, in the manner most available, such relevant in- 
formation as may be found in the Court Records. 

The abuses in connection with this class of litigation are 
such as to make a searching inquiry most desirable. 

The Judges will defer any independent action pending 
the completion of the investigation by your Committee, 
which we trust will not stop short of a full disclosure of 
the entire situation in all its aspects. I shall be obliged 
if, when your report is prepared, you will send a copy of it 
to each of the Presiding Judges. 


Very truly yours, 


(Sgd.) J. Witus Martin. 
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EXHIBIT F. 


COLLEGE OF PHYSICIANS OF PHILADELPHIA. 


Office of the Secretary 
19 South Twenty-second Street. 


Secretary 
Dr. JouHn H. Girvin 


PHILADELPHIA, September 26, 1928. 


Mr. Henry S. Drinker, Jr., Chairman, Committee of 
Censors, The Law Association of Philadelphia. 


Dear Mr. DrRINKER:—Yotr letter to Dr. Gibbon concern- 
ing expert medical testimony was presented to the Council 
of the College at its meeting last night, and I am instructed 
to forward you the full resolution which was passed by the 
Council: 


“The Council of the College of Physicians of Phila- 
delphia heartily endorses the efforts of the Law Asso- 
ciation to improve the status of expert medical 


testimony, and if their proposed plan to have a qualified 
list of experts prepared is made a rule of the Court 
the Council will gladly cooperate in the way indicated 
in your recent letter of September 20th.” 

Yours truly, 


Joun H. Grrvin, 
Secretary. 














